IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3138

PAMELA G LOWREY,
Pl ai ntiff-Appellant,

ver sus

EXXON CORPORATI ON, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(CA-91-626-B- ML)

(March 10, 1994)
Bef ore REAVLEY, GARWOOD, and H GE NBOTHAM Circuit Judges.
PER CURI AM *
| .
Panel a Lowey worked as a nmai ntenance specialist at Exxon

Upon the request of Exxon, she submtted to a drug test under the
Enpl oyee Al cohol and Drug Use Policy. The test disclosed that
Lowey had used marijuana. As a result, Exxon fired her. Lowey
had a right under a collective bargaining agreenent to file a

tinmely grievance contesting her term nation. She pursued her

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



grievance through the union, which reviewed the test results and
eval uation procedures and decided not to pursue the case.

Low ey sued bot h Exxon and the uni on under section 301 of the
Labor Managenent Relations Act. She alleged that Exxon had
breached the CBA by testing her under a drug policy that had not
been properly i nplenented. She also contended that Exxon had
violated the CBA by firing her without just cause. Lowey argued
that the union had breached its duty of fair representation by not
adequately pursuing or investigating her grievance. The district
court granted summary judgnent in favor of Exxon, and di sm ssed the
clains against the union. Lowey appealed. W affirm

1.

Low ey urges that although Exxon had the authority to fire her
for a positive test result under the drug policy, it breached the
CBA by doi ng so because the policy had not been properly approved
by the uni on nenbership. Exxon had nmet with union representatives
and had bargained over the terns of the policy. After several
mont hs of negotiations, Exxon and the union agreed to its terns,
whi ch then went into effect. The union nenbership at |arge did not
vote to accept or reject the policy. Under the policy, certain
enpl oyees were subject to random drug and al cohol testing. Any
enpl oyee testing positive for drug or al cohol use was subject to
di scipline, including termnation. Al enployees had to sign a
st atenent of conpliance acknow edgi ng that they had read the policy
and understood it. Lowey had signed such a statenent prior to the

drug test that eventually |l ed to her discharge. Under the terns of



the policy, then, Lowey could have been di scharged. The question
remai ns whether the policy had binding effect because it had not
been ratified by the union nenbership at large. W are persuaded
that the sunmary judgnment nust be affirnmed. The inescapable fact
is that Lowey's firing and the union's refusal to pursue her
grievance was not so arbitrary as to support a clai munder § 301 of
the Labor Managenent Relations Act. Exxon's and the union's
positions were rational on the facts of this case, and we need not
go further.

AFFI RMED.



