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PER CURI AM *

Ronal d Richburg appeals the district court's dismssal wth
prejudice of his second notion to vacate, set aside, or correct
sentence under 28 U S. C. 8§ 2255 (1988). Finding no reversible
error, we affirm

In his first notion for relief under § 2255, R chburg cl ai ned
violations of Fed. R Cim P. 32 and mscalculation of his

sentence by the probation officer. The district court denied

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



relief, and we affirned on appeal. Ri chburg has now filed his
second notion for relief under § 2255. In his second notion
Ri chburg rai ses several new clainms: (a) ineffective assistance of
counsel at sentencing; (b) that the district court violated Fed. R
Crim P. 32(a)(2) by failing to advise himof his right to appeal;
and (c) that he was erroneously sentenced to four years supervised
rel ease. Ri chburg also clains, as he did in his first § 2255
motion, that the district court violated (1) Fed. R Cim P
32(a)(1)(A), by failing to determ ne whet her R chburg had had the
opportunity to read his presentence report; and (2) Fed. R Cim
P. 32(a)(1)(C, by failing to afford Richburg his right of
al I ocuti on.

The district court ordered Richburg to state why the notion
shoul d not be barred as successive under Rule 9(b) of the Rules
Governing Section 2255 cases.! Richburg responded that, at the
time of his first § 2255 notion, he | acked the information that he
needed to file a claim of ineffective assistance of counsel.
Ri chburg cl ai ned that the governnent renoved hi mfrom New O | eans,
preventing him from investigating his counsel's background and
experience. Richburg further clained that "as a pro se litigant,
[ he] had no actual or constructive knowl edge of the facts in order

to appreciate their | egal significance." Record on Appeal, Vol. 2,

1 Rul e 9(b) provides:

A second or successive notion may be dismssed if the judge finds
that it fails to allege newor different grounds for relief and the
prior determ nation was on the nerits or, if new and different
grounds are alleged, the judge finds that the failure of the novant
to assert those grounds in a prior notion constituted an abuse of
t he procedure governed by these rules.
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at 324. R chburg failed to give any reason for not asserting his
Rule 32(a)(2) claimin his first notion. Richburg stated that his
sentencing clains dealing with supervised release are based on
recent changes in the law of this CGrcuit. Finally, Richburg
stated that his old Rule 32(a)(1l)(A) and (C "clains are
enconpassed by Counsel's failure to adequately represent [him at
sent enci ng. " ld. at 325. The district court rejected these
argunent s and di sm ssed Richburg's notion with prejudice. Ri chburg
appeal s.

The district court held that Ri chburg has not shown cause? for
failing to raise earlier his ineffective assistance of counsel
cl ai ns. We agree. Neither Richburg's pro se status nor his
i gnorance of the facts and |law underlying his clains constitutes
cause. See United States v. Flores, 981 F.2d 231, 236 (5th Cr.
1993). We also find Richburg's governnental interference argunent
unper suasi ve. Richburg contends that he was unable to i nvestigate
his trial counsel's |ack of experience practicing in federal court
because t he governnment renoved hi mfromNew Ol eans. Even assum ng
that to be true, it does not anbunt to cause for Richburg's failure
to raise his claim of ineffective assistance of counsel in his
first 8 2255 notion. An ineffective assistance claim nust be
prem sed on errors by counsel which prejudice the defendant. See

Strickland v. Washi ngton, 466 U. S. 668, 687, 104 S. C. 2052, 2064,

2 See McCeskey v. Zant, _ US _ ,  , 111 S. C. 1454, 1472, 113
L. Ed. 2d 517 (1991) (cause and prejudice requirenent); United States v. Fl ores,
981 F.2d 231, 234-35 (5th Gr. 1993) (applying Md eskey's cause and prejudice

standard to § 2255 context).
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80 L. Ed. 2d 674 (1984). Therefore, if R chburg has a claimfor
i neffective assistance of counsel, it is based on counsel's errors
in representing him and not on counsel's |lack of experience.
Ri chburg did not need to investigate whether his counsel had
experience practicing in federal court, and therefore he has not
shown cause. See MO eskey v. Zant, = US _, | 111 S C
1454, 1472, 113 L. Ed. 2d 517 (1991) ("the question is whether
petitioner possessed, or by reasonabl e neans coul d have obt ai ned,
a sufficient basis to allege a claimin the first petition and
pursue the matter through the habeas process").

The district court also rejected R chburg's argunent that his
cl ai s concerni ng supervi sed rel ease were based on a change in the
| aw. We agree that Richburg has not denonstrated cause for failing
to raise these clains sooner. Ri chburg contends that he was
convicted of a class Cfelony, which gives rise to only three years
of supervised release, and that the district court erroneously
sentenced himto four years supervised release. Richburg argues
that this claimis based on a recent change in the law, and cites
United States v. Kelly, 974 F.2d 22 (5th Gr. 1992). Even assum ng
that Kelly represents a change in the law, it is not applicable
here, and therefore does not show cause for Richburg's failure to
raise his claimearlier. 1In Kelly we overturned a five year term
of supervised release because it exceeded the maximum term of
supervi sed rel ease provided by statute. See id. at 24. Richburg's

four year termof supervised rel ease does not exceed the statutory



maxi mum 3 Therefore, Kelly does not support Richburg's claim and
he has not pointed to any change in the | aw which anounts to cause
for his failure to raise his claimin his first notion

Ri chburg also clainms that the inposition of a term of
supervi sed rel ease is not allowed under 18 U S.C. § 924. Richburg
argues that this claimis prem sed on a recent change in the |aw,
and cites United States v. Allison, 953 F.2d 870, 875 (5th Cr.
1992). Richburg's reliance on that decision is msplaced, since
the portion of that opinion concerning supervised release was
revised on rehearing to nake clear that supervised release is
avai | abl e under 18 U.S.C. §8 924. See United States v. Allison, 986
F.2d 896, 897 (5th Cr. 1993). Because Allison does not support
Ri chburg's claim he has not shown a change in the |aw which
amounts to cause for his failure to raise that claimin his first
§ 2255 noti on.

Ri chburg failed to offer any reason for failing to raise his
claimunder Rule 32(a)(2) in his prior notion. Therefore, Ri chburg

failed to show cause for not raising that claimsooner.

8 Ri chburg pl eaded guilty to possession with intent to distribute 117
grans of cocai ne base, the wei ght of which included packagi ng. According to the
presentence i nvestigation report, the actual wei ght of the cocai ne base was 20. 84
grams. 21 U S C. 8 841(b)(1)(B) calls for a sentence of at |east four years
supervi sed rel ease for possession with intent to distribute "5 grans or nore of
. . . a substance . . . which contains cocaine base." See 21 US.C
8§ 841(b)(1)(B)(iii) (West Supp. 1993). Furthernore, Richburg's offense is a
Class Bfelony. See 21 U.S.C. § 841(b)(1)(B) (calling for a sentence of not nore
than 40 vyears' inprisonment); 18 U S C. 8§ 3559(a)(2) (Wst Supp. 1993)
(classifying as a G ass B felony any offense with a maxi mumtermof inprisonnment
of 25 years or nore but lessthanlife). A dass Bfelony gives rise to a period
of supervised rel ease of not nore than five years. See 21 U S.C. § 3583(b) (Wst
Supp. 1993).
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Ri chburg's old Rule 32 clains were dism ssed by the district
court because there was no show ng of factual innocence. Although
the district court reached the proper result, it should have
consi dered whet her Ri chburg had denonstrated cause and prej udice.
See Sawyer v. Witley,  US _, | 112 S CO. 2514, 2518, 120
L. Ed. 2d 269 (1992) ("Unless a habeas petitioner shows cause and
prejudice, a court may not reach the nerits of . . . clains which
rai se grounds identical to grounds heard and decided on the nerits
in a previous petition." (citation omtted)); United States v.
Wllianms, 994 F.2d 226, 232 (5th Gr. 1993). Ri chburg has not
shown cause for raising these clains a second tine. He states only
that these clains "are enconpassed by Counsel's failure to
adequately represent the petitioner at sentencing.” Record on
Appeal, Vol. 2, at 325. R chburg nmay nean by this that he woul d
have known to raise the supervised release clainms in his first
notion if he had received better representation at sentencing.* As
we have already stated, Richburg's ignorance of the facts and | aw
underlying his clains does not constitute cause. See Flores, 981
F.2d at 236. Therefore, Richburg has not shown cause for raising
his Rule 32 clains a second tine.

Because Richburg has not shown cause, we need not consider
whet her he has shown prejudice from the errors of which he
conpl ai ns. See Flores, 981 F.2d at 236. However, although

Ri chburg has not shown cause, his clains would be heard if failing

4 Ri chburg may have nmeant that he only presented these clains in

support of his ineffective assistance claim |In that event as well, R chburg's
notion was properly dism ssed with prejudice.
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to do so would result in a fundanental m scarriage of justice. See
id. A fundanental mscarriage of justice would be shown if a
constitutional violation probably caused Ri chburg to be convicted
of a crinme of which he is innocent. See id. Because R chburg does
not assert his innocence, he has not shown that a m scarriage of
justice is threatened here. Consequently, the district court did
not err by dismssing Richburg's notion with prejudice.

For the foregoing reasons, we AFFIRM



