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PER CURI AM !

. Local Rule 47.5 provides: "The publication of opinions
t hat have no precedenti al val ue and nerely deci de particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion



Appellants Edwin Wnby and Mirray Sutton appeal their
convictions and sentences on charges of possessing and passing
counterfeit bills. W affirm

| .

Loui s Thonpson of the Ponchat oul a, Loui si ana Pol i ce Depart nent
responded to a call that counterfeit bills had been passed at
Boot sy' s Eastsi de, a Ponchatoul a conveni ence store. While driving
toward the convenience store, Thonpson observed a Buick Regal
parked in front of Ponchatoula Antiques, which attracted his
attenti on because the antique store was cl osed.

As he approached the vehicle, Thonpson saw Miurray Sutton
sitting in the driver's seat and Edw n Wnby sitting in the back
seat; both nmen were eating crawfi sh. Thonpson asked Sutton for his
driver's license, but Sutton was unable to produce it. Thonpson
then noticed a large, straight knife and a Crown Royal bag on the
front passenger-side floorboard. Thonpson received perm ssion to
search the vehicle. On the back seat were various articles of
cl othing, sone neatly pressed and ot hers strewn about, including a
white dress shirt. 1In the trunk, in plain view, Thonpson found a
bag of $20 bills, which turned out to be counterfeit, and a .25
cal i ber automatic pistol. Sutton and Wnby were arrested. Sutton
|ater admtted that the weapon bel onged to him

As Wnby was being taken fromthe vehicle, Sergeant Richard
Prima inquired about the noney in the Crown Royal bag, asking

"When a fake bill is cashed, where does the good noney go?" W nby

shoul d not be publi shed.



replied: "That's where the good noney goes," referring to the
Crown Royal bag.

A later search of Sutton's person uncovered nore counterfeit
bills. No counterfeit bills were found on Wnby. Bogus bills also
were retrieved from three establishnents: Boot sy' s East si de,
Boot sy' s West si de, and Tucker's Conoco. All of the bills cane from
the sane printing operation.

A third co-defendant, Charles Mtchell, was identified as one
of two nen who had passed counterfeit bills in Bootsy's Eastside.
The store clerk could not identify the other man. A store clerk at
Bootsy's Westside also identified Mtchell as the man who had
passed a counterfeit bill in that store. She reported that
Mtchell was wearing a white dress shirt when he was in the store.
When he was arrested, Mtchell was wearing a blue shirt.

W nby and Sutton were indicted on one count of conspiring to
possess and pass counterfeit notes, in violation of 18 U S C 8§
371, and three counts of possessing and passing counterfeit notes,
inviolation of 18 U. S.C. 88 472 and 2. A superseding indictnent
al so charged Sutton with being a felon in possession of a firearm
in violation of 18 U S.C. 88 922(g)(1) and 924(a)(2).

The evidence at trial showed that the three nen -- W nby,
Sutton, and Mtchell -- had travelled the 50 mles fromNew O | eans
to Ponchatoula and had stopped at the three conveni ence stores
wthin atwo mle strip just off of Interstate 55. The three nen

made smal | purchases at each store using the counterfeit bills.



At the close of all the evidence but before closing argunents,
Sutton pled guilty to all counts of the superseding indictnent.
Subsequently, Sutton filed a notion to withdraw his guilty plea,
whi ch the court denied. Finding that Sutton had an offense | evel
of 26 and a crimnal history category of V, the district court
sentenced himto 60 nonths i nprisonnent on the conspiracy count and
to 120-nonth terns on the remaining four counts, all terns to run
concurrently.

W nby, however, did not enter a plea, and the jury found him
guilty on all counts. Wnby's presentence report ("PSR') placed
his offense level at 9 and his crimnal history category at |I. The
appl i cabl e gui deline range was inprisonnment for 4-10 nonths. At
sentencing, the district court ruled, over Wnby's objection, that
he was not entitled to a two-point reduction for being a mnor
participant in the conspiracy. The court sentenced himto three
years probation, with a condition that he spend six nonths in a
hal f -way house. Both defendants tinely filed notices of appeal.

1.
A

W nby contends first that the evidence was insufficient to
support his conspiracy conviction. |In assessing a challenge to the
sufficiency of the evidence, we nust consider the evidence in the
light nost favorable to the governnment and nust afford the
governnent all reasonable inferences and credibility choices. See
United States v. Ayala, 887 F.2d 62, 67 (5th Cr. 1989). The

evidence is sufficient if a rational jury could have found the



def endant guilty beyond a reasonabl e doubt based upon the evi dence
presented at trial. See id.

To prove a conspiracy in violation of 18 U S.C. §8 371, the
governnent nust prove that: (1) one or nore persons and the
def endant agreed to violate a law of the United States; (2) one of
the conspirators commtted an overt act in furtherance of the
conspiracy; and (3) the defendant intended to further an unl awf ul
obj ective of the conspiracy. See United States v. Razo-Leora, 961
F.2d 1140, 1144 (5th Gr. 1992). "No el enment need be proved by

direct evidence, but may be inferred fromcircunstantial evidence.

An agreenent may be inferred from concert of action.' Voluntary
participation may be inferred from “a collocation of
ci rcunst ances."'" United States v. Arzol a-Amaya, 867 F.2d 1504,

1511 (5th Gr.) (citations omtted), cert. denied, 493 U S. 933
(1989).

W nby argues that the governnent failed to prove that he
voluntarily joined in a conspiracy to possess and pass counterfeit
bills in violation of 18 U S.C. § 472. He concedes that the

evidence established that Mirray Sutton possessed and Charles

Mtchell passed counterfeit noney at convenience stores in
Ponchat oul a. He contends, however, that the only evidence
connecting himwith the conspiracy -- his "nere presence" in the

back seat of Sutton's car and his statenent to Sergeant Prima that
he knew "where the good noney goes"” -- was insufficient to support

his conviction for conspiracy.



"Al though nere presence at the scene of the crinme or close
association wth a co-conspirator alone wll not support an
inference of participation in a conspiracy, presence is a
significant factor to be considered within the context of the
ci rcunst ances under which it occurs.” United States v. Medi na, 887
F.2d 528, 531 (5th Cr. 1989) (internal citation omtted). The
facts in this case denonstrate presence and association under
suspi ci ous circunstances. Ponchatoula police initially approached
the car in which Wnby was seated because it was unusual for
vehicles to be parked in that area at that tinme of day. Inside the
car, in plain view, were a knife and a bag of noney, as well as
various articles of clothing. Sutton was searched and found to
have counterfeit bills on his person. Al t hough no counterfeit
bills were found on Wnby, he knew that the noney in the bag was
the change received from the passing of the counterfeit notes.
Based on this circunstantial evidence, a rational jury could have
inferred Wnby's knowi ng participation in the conspiracy.

B

Wnby also contends that he is entitled to a two-Ilevel
reduction in his offense | evel because he was a m nor partici pant
under U S.S.G § 3Bl1.2. He argues that, since he neither passed
nor possessed counterfeit bills, he was "substantially |ess
cul pabl e" than the other conspirators.

A mnor participant is defined by the sentencing guidelines as
"any participant who is | ess cul pabl e than nost ot her participants,

but whose role could not be described as mniml." VWhet her a



defendant is a mnor participant involves a conplex factual
analysis and is reviewed under the "clearly erroneous” standard.
See United States v. Gallegos, 868 F.2d 711, 713 (5th Gr. 1989).

The gravanen of Wnby's argunent 1is that the other
participants in the conspiracy were nore cul pable. However, sinply
bei ng | ess i nvol ved t han ot her participants does not warrant m nor -
participant status; a defendant nust be peripheral to the
furtherance of the illegal endeavor. See United States v. Thonas,
932 F.2d 1085, 1092 (5th Cir. 1991), cert. denied, 112 S.Ct. 887
(1992). The PSR reflects that after Sutton and Wnby were
arrested, Sutton inplicated Wnby in the illegal activity and that
W nby, hinself, admtted know edge of the schene. Thus, the
district court did not clearly err in finding that mnor-
participant status was not warranted for W nby.

L1l
A

In his appeal, Sutton argues first that the district court
violated Fed. R Cim P. 11(c)(3) by failing to advise himof his
right against self-incrimnation. Rule 11 requires that, before
accepting a guilty plea, the district court nust determ ne whet her
the guilty plea was coerced and whet her the defendant understands
the nature of the charges and the consequences of his plea. See
United States v. Johnson, 1 F.3d 296, 300 (5th Gr. 1993) (en
banc). In reviewing a Rule 11 challenge, we utilize a two-step
harm ess-error analysis: "(1) Did the sentencing court in fact vary

fromthe procedures required by Rule 11, and (2) if so, did such



vari ance affect substantial rights of the defendant?" 1d. at 298.
In determ ning whether substantial rights have been affected, we
focus on whether the Rule 11 error "may reasonably be viewed as
havi ng been a material factor affecting [defendant]'s decision to
plead guilty.” Id. at 302 (internal quotations omtted).

During the plea colloquy, the district court did not explain
to Sutton that, by pleading guilty, he waived his right against

self-incrimnation. However, because Sutton did not enter his plea

until after he had rested his case and exercised his right to
remain silent at trial, the court's omssion could not have
materially influenced his decision to plead quilty. In short,

Sutton suffered no prejudice by not being rem nded of a right he
had al ready exerci sed.
B

Sutton next argues that he did not understand t he consequences
of his plea because his trial counsel m sinfornmed himregardi ng the
possi bl e guideline sentencing range. In United States v. Jones,
905 F.2d 867, 868 (5th Cr. 1990), we held that reliance on the
erroneous advi ce of counsel regarding the |li kely sentence under the
gui del i nes does not constitute a Rule 11 violation. "As long as
the defendant understood the length of tinme he mght possibly
receive, he was fully aware of his plea' s consequences." | d.
(internal quotations omtted). Sutton was advised by the court of
the maximum statutory penalty for each crime to which he was
pl eading quilty. The court also explained that it had the

authority to inpose a sentence nore severe than that indicated by



t he gquidelines. Thus, we find that Sutton's guilty plea was
knowi ng and voluntary under Rule 11

Sutton's contention that his counsel's inaccurate prediction
of his sentencing range constitutes ineffective assistance of
counsel is also without nerit. To prevail on this claim Sutton
must show both that his counsel's performance fell below an
obj ective standard of reasonable conpetence and that he was
prejudi ced by his counsel's deficient performance. See Strickl and
v. Washington, 466 U. S. 668, 687 (1984). In order to show
prejudi ce, Sutton nust denonstrate that his counsel's error were so
serious that it rendered the proceedings unfair or the result
unreliable. See Lockhart v. Fretwell, 113 S.C. 838, 844 (1993).

| neffective-assi stance-of -counsel issues can be resolved on
direct appeal only if the record provides substantial details about
the attorney's conduct. See United States v. Bounds, 943 F. 2d 541,
544 (5th Cir. 1991), cert. denied, 114 S. . 135 (1993). The
recordinthis caseis sufficient to reviewthe conduct of Sutton's
counsel. It shows that, although his counsel cal cul ated a naxi mum
sentencing range of 51 to 63 nonths, he told Sutton that his
estimates were not binding. WMreover, Sutton was inforned by the
district court that his attorney's prediction of the guideline
sentencing range was nerely an estimate based on present
information that m ght be wong. The court further stated that
there was no "guarantee" as to the sentence Sutton m ght receive,

whi ch he stated he under st ood. Therefore, since Sutton has not



shown how he was prejudi ced by his counsel's inaccurate prediction,
his ineffective-assistance claimnmnust fail.
C

Sutton next contends that the district court abused its
discretion by refusing to allow himto withdraw his guilty plea.
Al t hough Fed. R Crim P. 32(d) allows a withdrawal of a plea upon
a showing of a "fair and just reason," the defendant bears the
burden of establishing that wthdrawal is justified, and the
district court's ruling on such a notion will not be disturbed
absent an abuse of discretion. See United States v. Hurtado, 846
F.2d 995, 997 (5th Cr.), cert. denied sub nom Aguas v. United
States, 488 U S. 863 (1988).

In United States v. Carr, 740 F.2d 339 (5th Cr. 1984), cert.
denied, 471 U S. 1004 (1985), we enunerated seven factors for
district courts to consider in deciding whether to allow a
defendant to withdrawa guilty plea. The factors are: (1) whether
the defendant has asserted his innocence; (2) whether the
governnent woul d suffer prejudice if withdrawal were granted; (3)
whet her the defendant delayed in filing his withdrawal notion; (4)
whet her wi t hdrawal woul d substanti ally i nconveni ence the court; (5)
whet her cl ose assi stance of counsel was avail able to the def endant;
(6) whether the plea was knowi ng and voluntary; and (7) whether
w t hdrawal would waste judicial resources. ld. at 343-44. I n
appl ying these factors, the court "should consider the totality of

the circunstances.” |1d. at 344.
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The Carr factors support the district court's ruling in this
case. First, Sutton's assertion of innocence with respect to the
firearms count, does not, by itself, justify reversal. | d.
Second, the court found that the governnent woul d suffer prejudice
fromhaving toretry the case. Third, Sutton waited 48 days before
moving for withdrawal. Fourth, the court found that granting the
motion to withdraw would seriously inconvenience the court and
waste judicial resources. Finally, as discussed above, Sutton's
plea was knowing and voluntary, and he received effective
assi stance of counsel. Thus, the district court did not abuse its
di scretion in denying his notion.

D.

Lastly, Sutton contends, for the first tinme on appeal, that
the district court erred in grouping the offenses fromthis case
with offenses froma related case. W reviewerrors raised for the
first time on appeal only for plain error. See United States v.
Brunson, 915 F.2d 942, 944 (5th Cr. 1990). Plain error is clear

or obvious error that affects substantial rights and underm nes

"the fairness, integrity or public reputation of judicial
proceedi ngs. " United States v. Oano, 113 S. . 1770, 1777-79
(1993) (internal quotation omtted). Cenerally, the error nust

have prejudi ced the outcone of the proceedings, and the defendant
bears the burden of showing prejudice. |[|d. at 1778.

Sutton's PSR arrived at a conbi ned of fense | evel of 26 after
groupi ng the counts fromthis case with the counts fromthe rel ated

case. The PSR, however, also calculated the total offense |l evel to
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be 26 based on his conviction on the firearm possession charge.
Because Sutton's guideline range is the sane as it woul d have been
if the counts had not been grouped, Sutton has failed to neet his
burden of show ng prejudice.

For the reasons stated above, the convictions and sentences of
Sutton and Wnby are affirned.

AFFI RVED,
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