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Before PCLI TZ, Chief Judge, GARWOOD and BARKSDALE, Circuit Judges.
POLI TZ, Chief Judge:”’

Mar quet t e Johnson appeal s an adverse sunmary judgnment in his
personal injury action against Avondal e Industries, Inc. Finding
no error, we affirm

Backgr ound

In 1990, Petrochem cal Services, Inc. (PSI) agreed to perform

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



sandbl asti ng work as a subcontractor for Avondal e, in the course of
refurbi shment of the U S.S. Merrimac. PSI's contract with Avondal e
expressly set forth that it woul d act as an i ndependent contractor,
performng all phases of the sandblasting operation wthout
supervi sion. Johnson worked as a scaffolding rigger for PSI on the
Merrimac site, reporting each norning to Jim Weland, a PS
supervi sor. Despite its know edge that PSI had dism ssed the
safety superintendent assigned to the Merrinmac job, Avondale did
not supervise the sandblasting crew. On Cctober 3, 1990, Johnson
fell approximately 40 feet in the course of dismantling
scaffolding, suffering injury to his left leg. The fall resulted
from negligent construction of the scaffol ding upon which Johnson
was working and absence of proper safety equipnent. Johnson
presented evidence that, after the accident, Weland net with an
uni dentified Avondal e safety departnent enpl oyee who ordered PSI to
stop work until it purchased and denonstrated use of appropriate
safety equi pnent.

After receiving conpensation fromPSI under the Longshorenen's
and Harbor Wbrkers' Conpensation Act Johnson filed the instant
action against Avondale, asserting state, federal and general
maritime lawclains.! After extensive discovery, all parties filed
nmotions for summary judgnent. The district court granted summary
j udgnent agai nst Johnson, finding that he had presented no evi dence

of any negligent conduct by Avondale leading to the accident and

1Johnson naned the Departnent of the Navy as an additiona
def endant, but did not oppose its notion for summary judgnent.
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that Avondale, as a matter of law, had no liability for PSI's
negli gence and owed Johnson no duty to ensure that PSI enpl oyed
proper safety neasures. Johnson tinely appeal ed.
Anal ysi s

We conduct de novo review of rulings on summary | udgnent
notions, applying the same standards as the district court.?
Summary judgnent is appropriate where the evidence, viewed npst
favorably to the nonnobvant,® "show[s] that there is no genuine
issue as to any material fact and that the noving party is entitled
to a judgnment as a matter of law. "% W my affirm a grant of
summary j udgnent on grounds different fromthose relied upon by the
district court.?®

Under wel |l -settled |l aw, a principal such as Avondal e general |y
has no duty "to discover and renedy hazards created by its
i ndependent contractor."® Likew se, principals generally cannot be

hel d answerabl e on a respondeat superior theory for the negligent

acts of an independent contractor commtted in the course of its

2E.g., Perry v. Mercedes Benz of North America, Inc., 957 F. 2d
1257 (5th Gr. 1992); see also Fed. R Cv. P. 56(c).

3Lavespere v. N agara Mach. & Tool Wrks, Inc., 910 F.2d 167
(5th Gr. 1990).

‘“Fed. R Cv. P. 56(c).
Degan v. Ford Motor Co., 869 F.2d 889 (5th Cir. 1989).

Wl l ace v. Cceaneering Int'l, 727 F.2d 427, 437 (5th Cir.
1984); Cooper v. Ofshore Express, Inc., 717 F. Supp. 1180 (WD
La. 1989), aff'd, 915 F.2d 1569 (5th Gr. 1990); see also Ellison
v. Conoco, Inc., 950 F.2d 1196, 1207 (5th Gr. 1992), cert. deni ed,
113 S.&. 3003 (1993) (principal generally has no obligation to
"ensure that an i ndependent contractor perforns its obligations in

a safe manner.").




contractual duties.’” These rubrics do not, however, apply where
t he princi pal exercised "operational control" over the contractor.?
Johnson first suggests that the Weland affidavit created an
i ssue of fact whether Avondal e exerci sed "operational control" over
PSI. W are not persuaded. PSI's contract with Avondale clearly
identifies it as an independent contractor.® That Avondal e m ght,
as alleged in Weland's affidavit, have ordered PSI to stop work
until it denonstrated i npl enentation of certain safety neasures did
not ampunt to an exerci se of "operative control."® Johnson points
to no other sunmary judgnment evidence indicating any control over
PSI's operation by Avondale. This contention |acks nerit.
Johnson next points to deposition testinony of Josiah Bodie,
Avondal e's safety i nspector on the Merrimac project, as indicating
its know edge that PSI enployed unsafe nethods. G ven such
know edge, Johnson contends that Avondale had a duty to correct

PSI's practices. Assum ng arguendo that a principal's know edge of

‘Ailnsworth v. Shell O fshore, Inc., 829 F.2d 548 (5th Gr.
1987), cert. denied, 485 U's. 1034 (1988).

8Ellison, 950 F.2d at 1207; Ainsworth, 829 F.2d at 550;
Wl | ace, 727 F.2d at 437. Courts al so recogni ze an excepti on where
the principal enploys a contractor for ultrahazardous activity.
Ainsworth, 829 F.2d at 549. No party asserts the applicability of
this latter exception in the case at bar.

°Dupl antis v. Shell O fshore, Inc., 948 F.2d 187 (5th Cr.
1991) (relationship between principal and contractor generally
defi ned by contract).

°F] | i son (fact that principal could have ordered subcontractor
to stop work if it observed obviously dangerous situation did not
gi ve principal "operative control" over subcontractor); LeJdeune v.
Shell Gl Co., 950 F.2d 267 (5th Gr. 1992) (authority of princi pal
to require conpliance by subcontractor with its safety guidelines
did not anount to "operative control.").
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its subcontractor's unsafe practices would give rise to a duty to
correct the situation, we find that Johnson failed to produce
adequate sunmary judgnent evidence in support of that theory.
Al t hough Bodi e indicated unfamliarity with PSI's nethod of rigging
scaffolding, he did not indicate any belief that the nethod was
unsafe or that Avondale failed to wutilize adequate safety
equi pnent . Li kewi se, we decline to infer know edge of unsafe
practices from Bodi e's know edge that PSI had discharged its site
safety superintendent for being "too safety conscious."! This
argunent fails to persuade.

Johnson urges that Avondale's agreenment wth the Navy
obligated it to ensure PSI's conpliance with safety regul ations.
The contract provision upon which Johnson relies states that
"[nothing contained in this contract shall be construed as
relieving [Avondal e] from any obligations which it may have for
conpliance with [ Departnent of Labor regul ati ons promnul gat ed under
the Qccupational Safety and Health Act of 1970]." This | anguage
clearly did not inpose any duties upon Avondal e beyond t hose whi ch
it already had. It is manifest that it did not inpose upon
Avondal e an ot herw se nonexi stent obligation to ensure the safety

of its independent contractor's procedures. !?

I\We note in this connection that, although PSI term nated its
site safety superintendent, it continued to enploy Weland, an
expert in safety concerns, as its crew supervisor on the Merrinmac
] ob.

2\W6 further note that, in any event, Johnson presented no
evidence that he relied upon Avondale to do so. Cf. LeJeune
(absent evidence that enployee of independent contractor relied
upon i nplenentation of procedures outlined in principal's safety
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Finally, Johnson suggests that the district court erroneously
rejected his strict liability claim under article 2317 of the
Loui siana Civil Code.®® 1In order to recover under article 2317, a
plaintiff nust denonstrate the defendant's custody, or garde, of
t he injury-causing object or instrunentality.! Johnson presented
no evidence that Avondal e exercised control over or supervised
PSI's activities. Thus, assumi ng arguendo the applicability of
article 2317, the district court did not err in granting sumrary
j udgment agai nst Johnson on this theory.

The judgnent of the district court is AFFI RMED

manual , production of manual woul d not support recovery).

B3As Johnson has not adequately briefed his contention
regarding Avondale's liability under La. Cv. Code Arts. 2315
2316, we consider it abandoned. E.g., Villanueva v. CNA Ins. Cos.,
868 F.2d 684, 687 n.5 (5th Gr. 1989).

YFriou v. Phillips PetroleumCo., 948 F.2d 972 (5th G r. 1991)
(citing Kent v. Qlf States Uilities Co., 418 So.2d 493 (La
1982)). The plaintiff further nust establish a vice or defect in
the object or instrunentality creating an unreasonabl e danger of
injury and actual ly causi ng the damage, and the defendant's failure
to take adequate renedial steps. 1d. Because Johnson has failed
to establish Avondale's custody of the instrunentalities causing
his injuries, we need not discuss these elenents of the cause of
action under article 2317.

BFriou (citing Boutwell v. Chevron U.S. A, Inc., 864 F.2d 406
(5th Gir. 1989)).



