UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit
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Summary Cal endar

DOUGLAS HARGRAY
Pl ai ntiff-Appellee,
VERSUS
CI TY OF NEW ORLEANS, ET AL.,
Def endant s,
ERI C BERGER and AARON LACABE, I ndividually,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(90- CV-2092- N1)

(Decenber 17, 1993)

Before DAVIS, JONES and DUHE, Circuit Judges.
PER CURI AM !
Appel l ants, Berger and LaCabe appeal the default |udgnent

rendered agai nst them and assert that the district court erred in

denying their notions to set aside the entries of default. e
affirm
! Local Rule 47.5 provides: "The publication of opinions

t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Eric Berger, a New Ol eans police officer, and Aaron LaCabe
were involved in an altercation with Douglas Hargray during which
Har gray was shot in the head. Hargray filed a conplaint in federal
court nam ng a nunber of defendants, including Berger and LaCabe
and alleging causes of action under Louisiana law and 42 U S. C
88 1983 and 1988. Berger and Lacabe's failure to answer the
conplaint resulted in entries of default. Seven nonths after entry
of default, Berger and LaCabe filed notions to set aside the entry
of default pursuant to Fed. R Cv. P. 55(c). The district court
deni ed Berger and LaCabe's respective notions because their reasons
for failing to file answers did not reach the standard of good
cause. Hargray eventually settled his clains against the other
defendants, and the district court entered default judgnents
agai nst Berger and LaCabe. Berger and Lacabe now appeal the deni al
of their notions to set aside entry of default and the default
j udgnents, contending that denial of their notions constitutes an
abuse of discretion.

1.

On appeal, Berger and LaCabe contend that the district court
erred in denying their notions to set aside entry of default. An
entry of default may be set aside if the party seeking relief shows
good cause. Fed. R CGv. P. 55(c); United States v. One Parcel of
Real Property, 763 F.2d 181, 183 (5th Cr. 1985). The decision to
set aside a default decree lies within the sound discretion of the
district court. However, an abuse of discretion need not be

glaring to justify reversal. One Parcel, 763 F.2d at 183. I n



determ ning whether to set aside a default decree, the district
court should consider whether the default was wllful, whether
setting it aside would prejudice the adversary, and whether a
meritorious defense is presented. CJC Holdings, Inc. v. Wight &
Lato, Inc., 979 F.2d 60, 64 (5th Cr. 1992); One Parcel, 763 F.2d
at 183. These factors are not "talismanic," and others can be
considered. CJC Holdings, 979 F.2d at 64. Nor nust the district
court consider all of these factors. Id.; In re D erschke, 975
F.2d 181, 184 (5th GCr. 1992).

Berger and Lacabe contend that the district court abused its
di scretion because they had neritorious defenses, there was no
prejudice to the plaintiff, and their failure to answer was not
wllful. Al though the district court did not nake detailed
findings as to Berger and LaCabe's assertions, the district court's
order states: "A review of the facts indicates that the
def endants' reasons for failing to file answers does not reach the
standard of good cause." Thus the district court apparently
concluded that the appellants' failure to answer was a wl |l ful
failure.

An absence of prejudice and the existence of neritorious
defenses do not automatically overcone the willful failure to
answer. "WIIful failure alone may constitute sufficient cause for
the court to deny" a notion to set aside entry of default.
Di erschke, 975 F.2d at 184-85; see CJC Holdings, 979 F.2d at 64.
Wllfulness is a finding of fact and is reviewed under a clearly

erroneous standard. CJC Holdings, 979 F.2d at 64. As the record



anply supports a finding of wllful failure to answer, the district
court acted well within its discretion in denying Berger and
LaCabe's notions to set aside entry of default.

Both Berger and LaCabe contend that their failure to answer
was not willful, but rather, the result of m stakes stemm ng from
i nexperience and m scomuni cation. As his reason for failing to
answer, Berger's counsel made the follow ng representations to the
district court: Berger was served on Novenber 5, 1990; Berger
contacted the City Attorney's Ofice, representatives for the New
Ol eans Police Departnent, and was inforned that a Cty Attorney
woul d not represent him Berger read the sunmons and believed that
he was supposed to file the summons in the courthouse; accordingly,
Berger filed the sunmmons with the Cerk of Court on Novenber 26,
1990; Berger then called the Gty Attorney who i nfornmed hi mthat he
needed to file an answer or he could "be defaulted"; Berger replied
that he had "'already filed a paper wth the Courthouse'";
believing that he had filed an answer, Berger did nothing until he
learned of the entry of default; Berger then "immedi ately"
contacted a private attorney who filed the instant notion on his
behal f. Berger attached an affidavit to his notion, however, he
did not confirm the above facts; he nerely addressed the
all egations underlying the lawsuit. G ven the above, the district
court was justified in concluding that Berger did not show good
cause.

The sunmons clearly stated that Berger was to file an "answer

to the conplaint” or a default judgnent would be taken. Ber ger



contacted the Cty Attorney's Ofice, but when they declined to
represent him he nmade no further efforts to ascertain what was
requi red of himor to | ocate another attorney who could prepare his
def ense. The fact that Berger initially contacted the Cty
Attorney's Ofice supports an inference that he understood the
i nportance of the docunents and the desirability of securing
prof essional |egal advice. However, Berger made no effort to
secure another |awer before returning the summons to the clerk
(whi ch he understood to be an answer). Upon filing a copy of the
summons with the Cerk of Court, Berger again contacted the Cty
Attorney's Ofice, but failed to ascertain whether filing the
sumons constituted an answer, despite a Gty Attorney's warning
that a failure to answer would result in default. Berger's
m st aken bel i ef that he had answered the conpl ai nt m ght have been
excusabl e if he had subsequently taken any steps towards preparing
a defense to the |awsuit. Berger, however, did nothing until June
20, 1991, when he filed his notion to set aside the entry of
default. This action was not precipitated by Berger's own inquiry
into the |lawsuit proceedings, but was the result of information
forwarded by an attorney unconnected to Berger. 1In the preceding
Six to seven nonths there is no indication that Berger consulted in
any way with an attorney to prepare a defense, or that he nade any
effort to act on his own behalf in defending a |awsuit which he
believed to be ongoing. Hargray asserts in his brief, although
thereis noindicationinthis record, that Berger was concurrently

represented by the sane attorney in a crimnal proceedi ng stemm ng



from the Hargray shooting. The record does reflect an Interna
Affairs investigation and that Berger was suspended fromduty for
ni nety-ni ne days, then reinstated. Based on the above, the
district court did not abuse its discretion in refusing to set
aside the entry of default.

LaCabe's excuse for not filing an answer was virtually
identical to Berger's and the district court was also justified in
concluding that LaCabe did not show good cause for setting aside
the entry of default.

Berger and LaCabe rely on One Parcel, 763 F.2d at 183, for the
proposition that "filings even outside the tinme limts indicate
that the default was not willful." However, the appellee in One
Parcel did not contend that the appellant's failure to tinely file
was w | ful. Furthernore, the Court noted that there was no
evidence that the appellant "acted willfully in failing to assert
her opposition to the forfeiture proceedi ng once she becane aware
of it." One Parcel, 763 F.2d at 183 (enphasis added). In the
i nstant case, Berger and LaCabe were aware of the lawsuit upon
service of the summons and conplaint and failed to take adequate
steps to defend against the |awsuit for six to eight nonths. This
failure to act supports a finding of wllfulness. Thus, the
instant case is unlike One Parcel, and appellants' reliance on it
is msplaced.

As willful failure alone may constitute sufficient cause to
deny a notion to set aside entry of default, D erschke, 975 F.2d

at 184-85, and the district court based its denial of Berger and



LaCabe's notions on the inadequacy of their explanations as to
their failure to answer, it is not necessary to consider whether
Hargray would be prejudiced, or whether Berger and LaCabe have
meritorious defenses. The district court could justifiably find
t hat Berger and LaCabe's failure was willful and that their wllful
failure to answer indicated a |lack of good cause. The district
court, therefore, did not abuse its discretion.

AFF| RMED.



