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EMLIOM GARZA, Circuit Judge:’
Rose Ross appeals the district court's dism ssal of her
action seeking judicial review of a decision by the Secretary of
Heal th and Human Services ("the Secretary") to term nate her

disability insurance benefits. Finding no error, we affirm

Local Rule 47.5.1 provides: "The publication of
opi ni ons that have no precedential value and nerely decide
particul ar cases on the basis of well-settled principles of |aw
i nposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



I

In 1982, the Secretary granted Ross disability insurance
benefits under Title Il of the Social Security Act, 42 U S. C
8 401 et seq., based upon its finding that she suffered from
paranoi d schi zophrenia.! |In June 1989, the Secretary reeval uated
Ross' condition and concl uded that Ross, a forty-eight year old
woman with a col |l ege education, was no | onger disabl ed because
her nental inpairnment, as treated with nmedication, was in
rem ssion. Ross sought adm nistrative review. After a hearing,
an admnistrative |law judge ("ALJ"), based upon Ross' testinony,
progress notes prepared by Ross' treating psychiatrists, and a
second report nmade by Dr. Cohen,? upheld the Secretary's
deci sion. The Appeals Council declined to review the ALJ's
decision, thus nmaking it the final decision of the Secretary, and
Ross sought judicial review of the decision in federal district
court. Both Ross and the Secretary then filed notions for
summary judgnent. The district court, adopting the report and
recommendati ons of a magistrate judge, granted the Secretary's
nmotion and di sm ssed Ross' action. Ross now appeal s, arguing

that the ALJ's decision is not supported by the evidence.

1 Three psychiatrists who had exam ned Ross))two treating
psychi atrists and one consulting psychiatrist))found her to be
di sabled. A fourth psychiatrist, Dr. Al vin Cohen, opined that
Ross was not di sabl ed.

2 Specifically, Dr. Cohen opined that Ross suffered from
atypi cal psychosis, "in rem ssion with nedication.”

-2



|1

In reviewi ng Ross' clains of error, "we consider whether the
record contains substantial evidence in support of the ALJ's
concl usi ons and whet her the ALJ applied the proper |egal
standards in evaluating the evidence."® Giego v. Sullivan, 940
F.2d 942, 943 (5th Gr. 1991) (per curiam. The Secretary, who
bears the ultimte burden of proof, may termnate disability
benefits if substantial evidence denonstrates that:

(A) there has been any nedical inprovenent in the

i ndividual's inpairnment or conbi nation of inpairnents

(other than nedical inprovenent which is not related to

the individual's ability to work), and

(B) the individual is now able to engage in substanti al

gai nful activity;
42 U.S.C. § 423(f); see also Giego, 940 F.2d at 943-44.

Wth regard to the first prong of the term nation analysis,
the Secretary's inplenmenting regul ations define "nedi cal
i nprovenent"” as "any decrease in the nedical severity of [the
i ndividual's] inpairnment(s) which was present at the tine of the
nost recent nedical decision that [the individual was] disabled

or continued to be disabled.” 20 C F.R 8§ 404.1594(b)(1) (1993).

"A determ nation that there has been a decrease in nedica

3 Substantial evidence is that which is relevant and
sufficient for a reasonable mnd to accept as adequate to support
a conclusion. Richardson v. Perales, 402 U.S. 389, 401, 91 S
Ct. 1420, 1427, 28 L. Ed. 2d 842 (1971). It is nore than a nere
scintilla and |l ess than a preponderance. 1d. In reviewng the
Secretary's decision, we "may not reweigh the evidence or try the
i ssues de novo. Conflicts in the evidence are for the Secretary
and not the courts to resolve." Selders v. Sullivan, 914 F. 2d
614, 617 (5th Gr. 1990) (citation omtted).
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severity nust be based on changes (inprovenent) in the synptons,
signs and/or |aboratory findings associ ated w t hout
inpairment(s)." 1d. Additionally, a nedical inprovenent is
related to an individual's ability to work only "if there has
been a decrease in the severity . . . of the inpairnent(s) at the
time of the nost recent favorable nedical decision and an
increase in [the individual's] functional capacity to do basic
work activities." 1d. at 8§ 404.1594(b)(3). Here, the ALJ
concl uded that there had been a nedical inprovenent in Ross
i npai rment that was related to her ability to work.

The second prong of the 8§ 423 analysis "relates to the
ability to engage in substantial gainful activity. Here the
i npl ementing regul ations incorporate nmany of the standards set
forth in the regulations governing initial disability
determnations." Giego, 940 F.2d at 944. |In evaluating a
claimant's ability to engage in substantial gainful enploynent,
the Secretary follows an ei ght-step sequential process. See 20
C.F.R 8§ 404.1594(f); see also Giego, 940 F.2d at 944 n.1. |In
this case, the ALJ ended its inquiry at step 6, finding that Ross
was not engaged in substantial gainful activity (step 1), Ross
condition was not equivalent to any inpairnment specifically
listed by the Secretary as disabling (step 2), nedical
i nprovenent had occurred (step 3), the nedical inprovenent was

related to Ross' ability to work because her functional capacity



to do basic work activities had increased (step 4),* and Ross'
i npai rment was not severe because it "would not be expected to
interfere with her ability to work, irrespective of her age,
education and work history" (step 6).°
11
Ross first challenges the ALJ's finding that nedical
i nprovenent had occurred, arguing that the evidence is
insufficient to support that finding. Specifically, Ross
conplains that there is no evidence of nedical inprovenent
because the eval uation made by the consulting psychiatrist, Dr.
Al vin Cohen, should be disregarded, and al so because the ALJ did
not obtain certain information fromher treating psychiatrists.
Ross further contends that the ALJ, when determ ni ng whet her
medi cal inprovenent had occurred, did not adequately take into
account the side effects of her nedication.
A
In 1982, the Secretary determ ned that Ross was di sabl ed due

to her nental inpairnent. Ross points out that in making that

4 Step 5, which deals with issues presented when no nedi ca

i nprovenent has occurred, is not relevant here.

5 The reqgul ations specifically allowed the ALJ to end its
i nqui ry based upon the latter finding. See 20 C. F.R
8§ 404.1594(f)(6); see also Stone v. Heckler, 752 F.2d 1099, 1101
(5th Gr. 1985) ("An inpairnment can be considered as not severe
only if it is a slight abnormality having such mniml effect on
the individual that it would not be expected to interfere with
the individual's ability to work, irrespective of age, education
or work experience.") (internal quotations omtted). Thus,
contrary to Ross' suggestion on appeal, the ALJ was not required
to obtain testinony froma vocational expert.
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determ nation, the Secretary rejected a report nmade by Dr. Cohen
concl udi ng that she was not disabled. Ross argues that because
Dr. Cohen's 1989 report was al nost identical to the report he
submtted in 1982, the 1989 report should be disregarded. In
Buckl ey v. Heckler, 739 F.2d 1047, 1049-50 (5th Cr. 1984), we
held that an "al nost identical" psychiatric report nade
subsequent to the original determnation of disability did not
rebut the presunption of continued disability because it added no
new i nformation to the record on the claimant's nental status.
In this case, although Dr. Cohen did nmake sone simlar findings
in the 1989 report, he also pointed out significant differences
in Ross' nental status. [In 1982, Dr. Cohen found Ross to | ook
ol der than her stated age, to be responsive in a rather general,
vague manner, to have an intellectual capacity that was not in
keeping with her education, and periodically to have been
"grossly psychotic.”™ In 1989, however, Dr. Cohen found that Ross
| ooked her stated age, was pl easant and responsive, had no
evi dence of delusions or grossly abnormal thoughts, had an
adequate intellectual capacity in keeping with her education, and
had control of her synptons with nedication. Consequently, the
1989 report added sufficient new information of Ross' nental
condition to the record and need not have been di sregarded under
Buckl ey.

Ross nonet hel ess argues that because the effects of a nental

i npai rment fluctuate over tine, see Singletary v. Bowen, 798 F.2d
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818, 821 (5th Cr. 1986), Dr. Cohen's eval uation))based upon a
singl e exam nati on of Ross))cannot constitute substanti al

evi dence. Although the proposition Ross advances general ly may
be true,® we need not decide that question here as Dr. Cohen's
eval uati on was supported by other evidence in the record. For
exanpl e, after the 1982 finding of disability,’ Ross was
hospitalized only one tinme for a psychotic episode (in Apri

1987), and the record indicates that her psychiatrists attributed
that incident to Ross' failure to take her nedication. From May
1987 onward, Ross conplained to her treating psychiatrists only

of "bad dreans" or "nightmares," although she also reported that
she was sleeping well.® The progress notes further indicate that
Ross' psychiatrists considered her to be "stable" and "doi ng

well." Moreover, the progress notes indicate that Ross was able

to obtain enploynent as a substitute teacher for a short tine in

6 See 20 CF. R 8§ 12.00 E ("The results of a single
exam nation may not adequately describe [the] sustained ability
to function" of an individual with a long history of repeated
hospi tal i zati ons or prolonged outpatient care with supportive
t herapy and nedication.).

7 One of the physicians treating Ross in 1982 opined that
her disability was only tenporary in nature.

8 The ALJ stated that it considered the progress notes
supplied by Ross' treating psychiatrist, which, as we note,
supported Dr. Cohen's evaluation. Thus, we reject Ross
contention that the ALJ both ignored nedical evidence and
violated the "treating physician" rule. See 20 C. F.R
8 404.1527(e)(1); see also Spellman v. Shalala, 1 F.3d 357, 364
(5th Gr. 1993) (noting that a treating physician's opinion that
a claimant is disabled does not require that the Secretary find
the claimant to be disabl ed).
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1987.° Finally, Ross testified before the ALJ both that she had
been "t hi nki ng about wanting, . . . been wanting, thinking about
[ doi ng sone kind of work]" and that she thought she could resune
going to the State Rehabilitation Service. This evidence, when
conbined with Dr. Cohen's report, constitutes substanti al
evi dence supporting the ALJ's finding that nedical inprovenent
had occurred.
B

Ross next contends that the ALJ's finding of nedical
i nprovenent is not supported by the evidence because the ALJ
failed to obtain certain information fromher treating
psychiatrist. Specifically, Ross conplains that the ALJ failed
to obtain fromher psychiatrist a nedical report containing,
inter alia, a diagnosis, treatnent plan, prognosis and nedi cal
assessment . 1°

"It is the duty of the ALJ to fully and fairly devel op the
facts relative to a claimfor benefits. Wen he fails in that
duty, he does not have before himsufficient facts on which to
make an i nforned decision. Consequently, his decision is not

supported by substantial evidence." Pierre v. Sullivan, 884 F.2d

o According to the notes, Ross gave up this position
"because she had to wal k several blocks fromthe bus stop."

10 The reqgul ations in effect at the tine the ALJ issued
its decision required that any nedi cal assessnent submtted to
the Secretary describe the claimant's "ability to reason or make
occupational, personal, or social adjustnents.” 20 C. F.R
8§ 404.1513(c)(2) (1990).
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799, 802 (5th Gr. 1989). "The failure of the ALJ to devel op an
adequate record is not, however, ground for reversal per se."
Kane v. Heckler, 731 F.2d 1216, 1220 (5th Cr. 1984). Instead,
to obtain reversal, the Ross nust show that she was prejudiced as
aresult of the ALJ's failure. |d. To denonstrate prejudice,
Ross nust denonstrate that, "had the ALJ done his duty, she could
and woul d have adduced evi dence that m ght have altered the
result.” Id.; see also Jiles v. Shalala, No. 93-1030, slip op.
at 4 (5th Cr. Nov. 18, 1993) (term nation-of-benefits case).

We conclude that the ALJ fulfilled its duty to devel op the

record here. The ALJ requested from Ross' psychiatrists "any
nedi cal or educational report" relevant to Ross' claim?!! 1In
reaching its conclusion that Ross was no | onger disabled, the ALJ
relied on the progress notes supplied as a result of that query,
and Ross does not contend that these notes are inaccurate. !?

Additionally, the ALJ extensively questioned Ross about her

1 Aletter sent by the Secretary to Ross' psychiatrists
requested "a copy of any nedical or educational report which
woul d assist this agency in nmaking a determ nation of disability.
The applicant alleges disability since 1982 due to Mental
Il ness. W would especially like to have reports of treatnent
records from 1982 to present." Shortly before the hearing, the
ALJ sent a second letter stating, "I would appreciate you sendi ng
a copy of [Ross'] records covering the period fromJune 1989 to
the present.”

12 See 20 CF.R pt. 404, subpt. P, app. 1, §8 12.00 D
(When determ ning the severity of a nental inpairnent, "it is
vital to obtain . . . treatnent notes . . . if these are

avail able.") (enphasis added); id. § 12.00 E ("It is mandatory
to attenpt to obtain adequate descriptive information from al
sources which have treated the individual either currently or in
the tinme period relevant to the decision.") (enphasis added).
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probl ems and activity level during a twenty-m nute hearing.®®
See Carrier v. Sullivan, 944 F.2d 243, 245 (5th G r. 1991)
(record devel oped fully where ALJ questioned unrepresented
claimant with fifth grade education for twenty-six m nutes);
Janes v. Bowen, 793 F.2d 702, 704-05 (5th Gr. 1986) (record
devel oped fully where ALJ questioned unrepresented clai mant for
ten mnutes). Furthernore, the ALJ, before closing the hearing,
i nqui red of Ross and her representative whether there was
anything they wished to add to the record, and they declined the
opportunity. See Jiles, slip op. at 4.

In any event, Ross has failed to denonstrate that the ALJ's
all eged om ssion prejudiced her in any way. Dr. Cohen, the
consul ting psychiatrist, based his diagnosis and concl usi ons on
hi s exam nation of Ross. Before issuing its decision, the ALJ
reviewed both Dr. Cohen's report and the progress notes provided
by Ross' treating psychiatrists. As noted earlier, this evidence
is relevant and sufficient for a reasonable mnd to accept as
adequate to support the conclusion that nedical inprovenent had
occurred. Mreover, Ross has not identified what nedical
evidence of disability could have been submtted to the ALJ at
the time of the hearing but was not, nor did she proffer such

evidence in the district court or on appeal.! Conpare id. at 5

13 Ross was represented at the hearing, apparently by a
paral egal fromthe New Ol eans Legal Assistance Corporation.

14 Al t hough Ross has all eged that additional evidence
coul d have been obtained fromher treating psychiatrists, she has
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(no prejudice denonstrated in term nation case where cl ai mant
failed to proffer evidence of continuing disability) wth Kane,
731 F.2d at 1220 (remand when proffer of material evidence not
obt ai ned by an ALJ was nade during oral argunent). Consequently,
Ross has not net her burden of establishing that she could and
woul d have adduced evi dence that would have altered the result of
her hearing. Jiles, slip op. at 5. Accordingly, we nust reject
her claimof error.
C

Ross next contends that the ALJ did not consider the side
ef fects of her nedication when determ ni ng whet her nedi cal
i nprovenent had occurred. At the tinme of the hearing, Ross was
taki ng Navane, a neurol eptic prescribed by her psychiatrists.
According to the Secretary's regul ations, "[n]eurol eptics

may cause drowsi ness, blunted affect, or other side effects
i nvol vi ng other body systens. Such side effects nust be
considered in evaluating overall inpairnent severity." 20 CF.R
pt. 404, subpt. P, app.1l 8§ 12.00 G

Ross asserts that her nedication causes (1) drowsiness,
(2) her head to turn to the right, (3) lack of control over her
hands, and (4) contortions of her face. However, the nedi cal
evidence in the record does not support Ross' claim of

drowsi ness. See Selders, 914 F.2d at 617 ("Conflicts in the

not alleged that such evidence woul d denonstrate that she was
di sabl ed.
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evidence are for the Secretary and not the courts to resolve.");
Villa, 895 F.2d at 1024 (noting that "a factfinder's eval uation
of the credibility of subjective conplaints is entitled to
judicial deference if supported by substantial record evidence").
Mor eover, the ALJ found that even though Ross' head "di d appear
to have a tendency to turn to the right at the hearing," she was
able to nove her head adequately and had "no significant
limtations which would Iimt her ability to do substanti al
gai nful activity."*™ Finally, the nedical evidence does not
docunent any reports of the latter two side effects. Therefore,
the ALJ did not err in finding that the alleged side effects did
not affect the severity of Ross' nental inpairnent.
|V

Ross next challenges the ALJ's finding that her nental
di sorder was not "severe" because she coul d perform basic work
activities without significant limtation. "For nental
di sorders, severity is assessed in terns of the functional
limtations inposed by the inpairnment.” 20 CF.R pt. 404,
subpt. P, app. 1 8 12.00 C In assessing functional limtations,
the Secretary considers four areas: activities of daily |iving;

soci al functioning; concentration, persistence, and pace; and

15 Dr. Cohen reported that both that Ross' notor activity
and gait were normal and that he saw no involuntary novenents.
In contrast, Dr. Cohen's 1982 report stated that Ross' "notor
activity and gait reveal that she has to hold her hand to her
face a lot in order to keep her head fromturning."
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deterioration or deconpensation in work or work-1ike setting.
| d.

After reviewing the record, we conclude that there is
substanti al evidence supporting the ALJ's determ nation that Ross
did not suffer fromlimtations in these areas. See 20 C.F.R
pt. 404, subpt. P, app. 1 8 12.00. Wth regard to activities of
daily living, Ross testified that her daily routine included such
activities as watching tel evision, readi ng the newspaper,
cooki ng, cleaning, going to the grocery store, taking public
transportation, attending church, and talking wth friends on the
tel ephone. Additionally, Ross told Dr. Cohen that she pl ayed
bi ngo, did "sonme" sewi ng, and took responsibility for paying her
bills and maki ng her own appointnents. Finally, both Cohen and
the ALJ noted that Ross' behavior and appearance al ways was
appropriate. See 20 CF.R pt. 404, subpt. P, app. 1, 8§ 12.00
C(1).

Subst anti al evidence also indicates that Ross was able to
i nteract appropriately and comruni cate effectively with other
people without limtation.® Ross testified before the ALJ that
she was able to use the tel ephone to call and talk wth friends
and relatives. Ross further told Dr. Cohen that she was able to
go on and conplete routine errands, shop for groceries, attend

parties given by relatives, and visit friends and rel atives. She

16 Wil e hospitalized in 1987, Ross had to be segregated
because of "violence toward [the hospital] staff."”
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al so described herself as "an easy-goi ng person” who "doesn't get
excessively angry." See id. § 12.00 C(2).

The record further supports the ALJ's conclusion that Ross
possessed the ability to sustain focused attention sufficiently
|l ong so that she could tinely conplete tasks commonly found in
work settings. Although Ross clains that she "doesn't
concentrate as well as she should," Dr. Cohen found that Ross
"menory for recent and past events [was] adequate" and "[h]er
fund of general information and intellectual capacity [was]
adequate and in keeping with her education."”™ Thus, Dr. Cohen
concl uded that Ross suffered from"no significant limtations
whi ch woul d cause any deficiency in concentration . . . froma
clinical standpoint." See id. 8§ 12.00 C(3).

Finally, substantial evidence supports the ALJ's finding
that Ross would not suffer fromdeterioration or deconpensati on
in awrk setting. Ross infornmed Dr. Cohen that she had
confidence in herself, could "function alright [sic]," and
"enj oy[ed] people."” Moreover, the progress notes indicate that
Ross had not suffered from del usions, hallucinations, or suicidal
ideations for a |l engthy period. Based upon his exam nation of
Ross, Dr. Cohen concluded that "there are no probl ens which woul d
cause [Ross to] withdraw fromthe situation or deconpensat[e] in

a work setting." See id. 8§ 12.00 C(4).
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Therefore, although sone evidence to the contrary is
contained in the record, ! the ALJ's conclusion that Ross
i npai rment was not severe because she coul d perform basic work-
related activities is supported by substantial evidence.
Accordi ngly, we nust accept the ALJ's findings.
\Y
For the foregoing reasons, we AFFIRM the judgnent of the

district court.

17 For exanple, a Social Security Adm nistration physician
who conducted a "psychiatric review' of the record indicated that
Ross "often" experienced deficiencies in concentration,
persi stence, or pace, and suffered a "slight" restriction of
activities of daily living, "slight" difficulties in maintaining
soci al functioning, and "repeated" episodes of deterioration or
deconpensation in work or work-like settings. But see 20 C. F.R
pt. 404, subpt. P, app. 1 8 12.03 B (noting that such findings
are insufficient to support the conclusion that a nental disorder
is "severe"). A nental residual functional capacity assessnent
i ndi cated that Ross possessed "noderately limted" abilities "to
work in coordination with or proximty to others w thout being
distracted,” "to conplete a normal workday and wor kweek wi t hout
interruptions from psychol ogi cally based synptons and to perform
at a consistent pace w thout an unreasonabl e nunber and | ength of

rest periods," "to accept instructions and respond appropriately
to criticismfromsupervisors,” and "to respond appropriately to
changes in the work setting." Additionally, the assessnent

reported that Ross "has reduced ability to adjust to work changes
and is vulnerable to devel opnent of paranoid feelings to others
at work, with sone possibility of deconpensating to psychosis
under stress."” Finally, Dr. Cohen indicated that Ross' prognosis
was "guarded" and recomrended that Ross continue receiving

t her apy.
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