IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3094
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

THOVAS CI_PRANO and
ALI DA MUNQZ,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Eastern District of Loui siana
(CR-92-0350 LLM

(Decenber 16, 1993)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM ~

Def endant - Appel | ant Thomas Ci prano was convicted by a jury of

conspiracy with intent to distribute cocaine in violation of

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



21 U.S.C. 88 841(a)(1l) and 846; and both he and Def endant - Appel | ant
Al i da Mufioz were convicted by the jury of attenpted possession with
intent to distribute cocaine, in violation of the same statutes.
On appeal, Mifioz clainms that her conviction was not supported by
sufficient evidence; C prano proffered several alleged errors in
connection with his conviction and his sentence. Fi nding no
reversible error as to either Defendant-Appellant, we affirm
I
FACTS AND PROCEEDI NGS

C prano and Muiioz were charged in a two-count indictnent with
(1) conspiracy to possess with intent to distribute approxi mately
six kilograms of cocaine hydrochloride and (2) intentionally
attenpting to possess approximately six kilograns of cocaine
hydrochl oride for distribution. A jury found C prano guilty of
bot h counts but found Mufioz guilty only of the attenpted-possession
char ge. The district court subsequently dismssed Mifioz's
conspi racy charge w thout prejudice.

Ciprano received a l|life sentence on each count, to run
concurrently. In the original judgnent, the sentencing court
i nposed a supervised-release term of five years on each count,
i kewi se to run concurrently. The court |ater anended t he judgnent
and comm tnent order, however, to provide a supervised-rel ease term
of ten years on each count, to run concurrently. Mifioz received a
prison sentence of 121 nonths, to be followed by a supervised-

release termof five years. Both defendants tinely appeal ed.
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ANALYSI S

A. Mufioz: Suf ficiency of the Evidence

Mufioz argues that her conviction for attenpted possession of
cocai ne i s not supported by sufficient evidence. Accordingto her,
the evidence nerely shows that she was present at the scene of the
of f ense.

The governnent was required to prove that Mifoz attenpted to
possess cocaine wth intent to distribute it. 21 USC
88 841(a)(1), 846. Section 841(a)(1l) requires the governnent to
prove (1) know edge, (2) possession, and (3) intent to distribute

drugs. United States v. Garza, 990 F.2d 171, 174 (5th Cr.), cert.

denied, 114 S. C. 332 (1993). Possession of the illicit drug may

be actual or constructive. United States v. Gardea Carrasco,

830 F.2d 41, 45 (5th Cr. 1987). "Constructive possession is the
knowi ng exercise of, or the know ng power or right to exercise,
dom ni on and control over the proscribed substance.” 1d. (citation
and internal quotations omtted). |In addition, possession may be
established by circunstantial evidence. 1d. Intent to distribute,
nmoreover, may be inferred solely frompossession of a | arge anount

of the illicit substance. United States v. Prieto-Tejas, 779 F.2d

1098, 1101 (5th G r. 1986). Know ng possession may be inferred
from the control over the contraband along wth other
circunstanti al evidence that is suspicious in nature or

denonstrates guilty know edge. United States v. Martinez- Mercado,

888 F.2d 1484, 1491 (5th Cr. 1989).



Byron Cruz, a nerchant seaman, received and accepted an offer
to transport cocaine from Buenaventura, Colonbia, to the United
St at es. On June 21, 1992, agents of the United States Custons
Service (Custons) received information that Cruz had a suspected
cargo of cocai ne hydrochloride on the MV CH OS CHARM  Wen the
ship arrived in New O | eans, agents boarded the vessel in search of
t he drugs. The agents contacted Cruz, who agreed to work wth
Custonms and with the Drug Enforcenent Adm nistration (DEA). As
part of his cooperation, Cruz produced approximately 25 kil ograns
of cocaine and a list of its proposed recipients. The cocaine was
subsequently turned over to the DEA

Six kilograms of cocaine were intended for a man naned
"Dario." In order to nmake a controlled delivery, the agents
nmoni tored several telephone calls. After calling Dario severa
times, Cruz was told, presumably by Dario, to call "Juan," who
provided Cruz with a pager nunber in the Houston, Texas, area.
Cruz telephoned the pager nunber and subsequently received a
t el ephone call during which he | earned that the persons who woul d
be picking up the cocaine in New Ol eans woul d be tel ephoning him

Soon afterwards, Cruz received a tel ephone call froma nan who
referred to the six kilogranms of cocaine as the "six cousins.”
Money was referred to as "cartas."” The male caller also disclosed
that it would take himtwo or three hours to get the noney. Cruz
and the caller then arranged to neet the foll ow ng day.

The next nmorning, Cruz and the caller agreed to neet in the

parking | ot behind the One Canal Place building. The caller also



i ndi cated that an "aunt" would be with him and he descri bed how he
and the worman woul d be dressed.

The neeting took place as schedul ed: The three participants
met and after brief salutations, Cruz asked the man and the wonan
if the woman knew "about the business,” to which both the man and

the woman responded affirmatively. The man then stated that the

money was "ready" and that they would have it in an hour. Cruz
then handed the bag to the nman and stated: "Here, take your
cocaine." This delivery occurred in the wonan's presence and she

evi denced no surpri se. The man and the woman then suggested to
Cruz that they "go sonewhere else and talk." At trial, Cruz
identified C prano as the man he spoke with on the tel ephone and
the man he net in the parking lot, and Miioz as the wonman who
acconpani ed Cruz.

Mufioz chal | enges Cruz's testinony that certai n statenents nade
during the neeting were not recorded because they were inaudible.
In effect, Muloz is arguing that the jury should not have believed
Cruz's testinony about what was said during the neeting. The jury,

however, was solely responsible for determning the weight and

credibility of the evidence. See Martinez, 975 F.2d at 161

After construing the facts and all reasonable inferences in
accordance with the jury's verdict, we are satisfied that a
reasonable trier of fact could have found that the evidence

est abl i shed Muiioz's guilt beyond a reasonabl e doubt. See Martinez,

975 F.2d at 160-61.



B. G pr ano: Evidentiary Ruling

Ci prano argues that the district court abused its discretion
in allow ng the adm ssion of his 1987 state conviction. According
to G prano, the evidence of that conviction was not only irrel evant
but nore prejudicial than probative.

The standard of review of adm ssion of evidence is abuse of

di scretion. United States v. Anderson, 933 F.2d 1261, 1267-68

(5th Gr. 1991). W are "highly deferential" to adistrict court's
evidentiary rulings, but "reviewof evidentiary rulings in crimnal
trials is necessarily heightened." |d. Evenif error occurred, it

is subject to a harm ess-error analysis. United States v. Capote-

Capote, 946 F.2d 1100, 1105 (5th Cr. 1991), cert. denied, 112

S.C. 2278 (1992).
VWhet her evidence of an extrinsic act is adm ssible under
Rul e 404(b) of the Federal Rules of Evidence (FRE) is governed by

an application of the two-part Beechum test. United States v.

Carrillo, 981 F.2d 772, 774 (5th Cr. 1993); see United States V.

Beechum 582 F.2d 898 (5th Cr. 1978) (en banc), cert. denied,

440 U. S. 920 (1979). ""First, it nust be determned that the
extrinsic offense evidence is relevant to an issue other than the
defendant's character."" Carrillo, 981 F.2d at 774 (quoting
Beechum 582 F.2d at 911). "“Second, the evidence nust possess
probative value that is not substantially outweighed by its undue
prejudice and nust neet the other requirenents of FRE 403.'"
Carrillo, 981 F.2d at 774 (quoting Beechum 582 F.2d at 911). As

character evidence may lead a jury to convict a defendant based on



bad character regardless of guilt, such evidence may be excl uded
even if it has sone probative value. |[d.

Over Ciprano's objection at trial, the district court admtted
evi dence that in Decenber 1987 he was convicted of a fel ony of fense
for delivering |less than 28 grans of cocaine. This evidence was
relevant to show that C prano knew the code terns about which Cruz
testified, that G prano knew the bag Cruz had during the neeting
cont ai ned cocai ne, and that C prano knew that the neeting was for
a drug transaction. The evidence al so showed "absence of m stake
or accident." See FRE 404(Db). The issue of know edge was
especially significant in this case, given the use of coded terns
by Cruz and Ciprano in their tel ephone conversations.

The probative value of this evidence clearly outwei ghed any
danger of unfair prejudice to Cprano. Additionally, the district
court mnimzed the possibility of unfair prejudice by instructing
the jury that it could consider the evidence of the prior
conviction to determne intent, notive, opportunity, plan
preparation, or whether C prano commtted the acts for which he is

on trial by accident or mstake. See United States v. Henthorn,

815 F. 2d 304, 308 (5th GCr. 1987) (limting instruction mnimzes
the possibility of prejudice). Al t hough the court did not
specifically nention "know edge," the instruction neverthel ess
m nim zed any unfair prejudice that could have resulted. G prano,
therefore, has not shown that the district court abused its
discretion in allowng this evidence. Alternatively, we concl ude

that any error from the adm ssion of evidence of C prano's prior



offense was harmess, as this evidence had "no substanti al

influence on the jury's decision to convict." See United States v.

Gadi son, F. 3d (5th Gr. Nov. 15, 1993, No. 92-4218),

1993 W 468544, at *4.

C. G pr ano: State Fel ony as Federal Fel ony

Pursuant to 21 U S.C. § 851, the governnment filed a bill of
information to establish G prano's two prior felony drug
convi ctions, and he acknow edged the correctness of the bill. The
probation officer took into account this superseding bill of
information and the fact that the anount of cocaine involved in
this case was nore than five kilograns to conclude that a life
sentence was nandatory. Ci prano objected to this conclusion
according to him the state conviction dated Septenber 6, 1991, for
possession of |ess than 28 grans of cocai ne, should not have been
used to inpose the life sentence in this case. He reasons that
because the possession of |ess than one ounce of cocaine is a
m sdeneanor under federal law, it should not be counted. G prano
repeated his objection at sentencing, as he does on appeal.

A sentence will be upheld on appeal unless it was inposed in
violation of the law, inposed as a result of an incorrect
application of the sentencing guidelines; or is outside the range
of the applicabl e sentencing guideline and i s unreasonable. United

States v. Sosa, 997 F.2d 1130, 1131 (5th Gr. 1993).

The term "felony drug offense"” in 21 US C § 841(b)(1) (A
i ncludes "a felony under any |aw of a State . . . that prohibits or

restricts conduct relating to narcotic drugs, marihuana, or



depressant or stinulant substances." G prano's argunent that the
Sept enber 1991 fel ony conviction should not have been relied onto
calculate his life sentence fails because the statutory |anguage
clearly provides that the term"felony drug offense" includes any
drug felony wunder any law of any state. See 21 US.C
8§ 841(b) (1) (A.

D. G pr ano: Di sproportionality in Sentence and Crine

Ci prano al so argues that his life sentence i s unconstitutional
because it is disproportionate to the crinme and to his crimna
hi st ory. Yet we have held, for exanple, that a |ife sentence
W t hout the possibility of parole for distributing twenty-two doses
of heroin for no nonetary profit does not anobunt to cruel and
unusual puni shnent under the Ei ghth Amendnent, even though the

of fender had no record of violent behavior. Terrebonne v. Butler,

848 F.2d 500, 501-507 (5th Gr. 1988), cert. denied, 489 U S. 1020

(1989). Accordingly, thelife sentence in this case, involving six
kil ograns of cocai ne and prior felony convictions, fails to anount
to cruel and unusual puni shnent.

E. G pr ano: Correction Following Notice of Appea

During the sentencing hearing, the district court orally
i nposed two concurrent ten-year terns of supervised release. The
judgnent and commtnent order, however, reflect two concurrent
five-year terns of supervised release. On February 11, 1993, the
day before the filing of the judgnent and conm t nent order, C prano
filed his notice of appeal. Subsequently, on February 25, 1993,

the district court signed an order correcting the term of



supervi sed rel ease in the judgnment and conm tnent order to reflect
the punishnent orally inposed during the sentencing hearing.
C prano now argues that the district court erred by anending the
judgnent and commtnent order after the filing of his notice of
appeal .

| f a di screpancy exi sts between an orally i nposed sentence and
a witten order of judgnent and conmtnent, the oral sentence

controls. United States v. Shaw, 920 F.2d 1225, 1231 (5th Cr.),

cert. denied, 111 S.C. 2038 (1991). The controlling sentence in

this case, therefore, is the one announced during the sentencing
heari ng, which provides for a total supervised-release termof ten
years. A clerical error in a judgnent "arising fromoversight or
om ssion may be corrected by the court at any tinme and after such
notice, if any, as the court orders." FED. R CRIM P. 36
Cprano's reliance on FED. R CRIM P. 35 is msplaced, as the
district court in this case did not correct the sentence; it nerely
corrected an error in the judgnent and conmm tnent order. The
court, therefore, commtted no reversible error.
1]
CONCLUSI ON

Finding no reversible error, the convictions and sentences of

Mufioz and G prano are, in all respects,

AFF| RMED.
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