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PER CURI AM !

Appel I ant, Nadi ne Franklin McCray ("Ms. McCray"), appeals the
district court's grant of summary judgnent dismssing all clains
agai nst all defendants. MOCray sued her forner enployer the |ate
Dr. David S. Malen ("Dr. Malen"), plan adm ni strator and trustee of

two enpl oyee benefit plans, to recover proceeds that her son, David

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



McCray ("David"), stole fromher during anillness.? She al so sued
Anmerican Bank & Trust Co. ("the Bank"), which was |ater declared
i nsol vent and placed in a receivership with the FDIC. The district
court held that Appellant failed to create an issue of materia
fact that Dr. Malen was not a prudent adm nistrator and that the
suit against the Bank was tine barred. W affirm

BACKGROUND

The district court described this case as tragi c and we agr ee.
But Appell ant here pursues the wong parties. The follow ng facts
are undi sput ed.

Prior to June 18, 1983, Ms. MCray was an enployee of Dr.
David S. Malen. On that date, Ms. McCray had an allergic reaction
to a wasp sting and subsequently suffered a stroke while at the
hospital. She renmmi ned hospitalized, at tines unconsci ous and nuch
of the tinme unable to speak, until Novenber 3, 1983. M. MCray
has never fully recovered fromthe stroke.

Wiile Ms. McCray was hospitalized, her son, David, returned
fromCalifornia and took up residence at her hone. David sonehow
changed Ms. MCray's bank account to a joint bank account and
listed hinself and his nother as signatories. He took charge of

her affairs and paid her bills.

2 Ms. McCray initially sued Dr. Malen in 1986 in state court, but
dism ssed this claimw thout prejudice with an agreenent to refile
the suit in federal court under ERISA. |In 1989, Dr. Ml en died

A year later, McCray filed suit in state court nam ng Ruth Verner
Mal en and Russell V. Milen ("the Ml ens") as defendants. The
Mal ens are co-executor's of Dr. Malen's succession. Dr. Ml en was
sued in his capacity as trustee and plan adm nistrator of the
plans. The Malens filed a petition for renoval and there was no
obj ection by any party.



Pursuant to the Mal en Enpl oyees Retirenent Plan and the David
S. Malen Defined Benefit Plan, Dr. Milen, as Trustee and plan
adm nistrator, issued four checks totaling $35,403.56 and nmade
payabl e to Nadi ne McCray for her benefits due under both plans. At
| east $21, 705. 00 was deposited directly into her checking account
and $10, 000 was deposited into a CD in the nanes of Ms. McCray or
Davi d.

DI SCUSSI ON

A The Mal en Def endants

Appel  ant argues at length that the district court's judgnent
shoul d be vacated because it applied an arbitrary and caprici ous
standard in evaluating the plan adm nistrator's decision. Dr .
Mal en's decision to deliver Appellant's checks to her son during
her illness was a decision made "in the performance of functions
that are 'necessary and appropriate' to the daily routine and
admnistration" of the benefit plans and therefore should be

eval uat ed under an abuse of discretion standard. See Pierre v.

Connecticut Gen. Life Ins. Co., 932 F.2d 1552, 1558 (1991), cert.

denied, 112 S. C. 453 (1991). The district court's use of the
ternms "arbitrary and capricious" to describe the standard it used
is "only a semantic, not a substantive, difference" in the |abel

used to describe deferential review WIbur v. Arco Chem cal Co.

974 F.2d 631, 635 n.7 (5th Cr.), nodified, 979 F.2d 1013 (5th Cr
1992). Accordingly, the district court applied the proper standard
of reviewand correctly concluded that Appellant has failed to neet

her burden of proving the exi stence of a genuine issue of materi al



fact.

Appel l ant repeatedly urges that Dr. Ml en had notice of her
son's untrustworthi ness because she told himnot to give her son
any nore checks. Appellant has failed to reasonably explain,
however, inconsistencies in her sworn testinonies. She clains to
have warned Dr. Malen on his visit to her in the hospital, but she
wr ot e not hi ng down. She al so cl ai ned that she was paral yzed, nute,
and unable to comunicate during the majority of her illness.
"Where the record, including affidavits, i nterrogatories,
adm ssi ons, and depositions could not, as a whole, |ead a rati onal
trier-of-fact to find for the nonnoving party, there i s no genui ne

issue for trial." Wbb Carter Constr. Co. v. Louisiana Cent. Bank,

922 F.2d 1197, 1199 (5th Cr. 1991). The record in this case
indicates there is no genuine issue for trial. Moreover, even if
Appel l ant warned Dr. Malen, in light of Appellant's stroke, which
caused paralysis and nuteness, Dr. Mlen's decision under the
benefit plans to make checks payable to Nadi ne McCray and deliver
them t hrough David McCray was not an abuse of his discretion.

B. FDI C/ Areri can Bank & Trust Co.

Appel | ant argues that she has a claimfor breach of contract
against the bank because the bank paid on an unauthorized

endor senent . Webb Carter Construction Co. Vv. Louisiana Centra

Bank, the case cited by Appellant for this proposition, is
di sti ngui shabl e. In that case, a secretary of the plaintiff-
corporation wthout aut hority, endorsed several of t he

corporation's checks. Webb, 922 F.2d at 1199. The plaintiff,



however, had filed a signature card and corporate resolution with
the bank authorizing only its president and vice president to
transact business with the bank on behalf of the corporation. I1d.
at 1198. In the present case, an updated signature card was fil ed
with the bank authorizing David to transact business so that the
bank coul d not have breached any contract. Appellant has failed to
establish a genuine i ssue of material fact for a breach of contract
claim Her allegations of fraud regarding the signature card do
not change this fact because she has not set forth facts that the
Bank knew or should have known that her son was committing a
fraudul ent activity. See La. CGv. Code Ann. art. 1956. (West
1987). Thus, Appellant's clains are delictual and are governed by
the liberative prescription of one year. See La. Cv. Code Ann.

art. 3492 (West Supp. 1993); Daube v. Bruno, 493 So. 2d 606 (La.

1986) .
Simlarly, t he prescriptive peri od for Appel lant' s
unaut hori zed check-witing claimis one year. La. Rev. Stat. Ann.

app. 8 10:4-406(4) (West 1993); Andrew v. Marion State Bank, 286

So. 2d 375 (La. Ct. App. 1973), wit denied, 287 So. 2d 189 (1974).

Appel lant had a duty to exam ne her bank statenents and report
unaut hori zed activity to the Bank within one year. La. Rev. Stat.
Ann. § 10:4-406(4). The record indicates that the Bank nmailed
statenents to the address desi gnated by Appel |l ant prior to Novenber
19, 1985. Because the bank discharged its duty and Appellant
failed to notify the Bank of any problens, the prescriptive period

had run when the suit was fil ed.



Appel l ant contends that the prescriptive periods governing
both the unauthorized indorsenent and unauthorized check-writing

clains are tolled because of the civilian doctrine contra non

val entem agere nulla currit praescriptio ("prescription does not

run agai nst one unable to act"). That doctrine does not apply in
this case because Appellant failed to offer sufficient evidence to
create a factual issue that she did not know or could not have
reasonabl y known that the unauthorized i ndorsenent or unauthori zed
check-witing had taken place. Even accepting as true her
statenent in her affidavit that her son kept the bank records while
living with Appellant and forwarded t hem when he noved, 2 Appel | ant
has failed to show why she took no action to discover the status of
her account until Novenber 1985 even t hough Davi d noved out in m d-
1985. Thus, the district court <correctly determned that
Appel lant's clainms were prescribed.
CONCLUSI ON
For the foregoing reasons, the district court's entry of

summary judgenent agai nst Appellant is AFFI RVED

3 Again, there exist sone inconsistencies in the record. V5.
McCray testified in her deposition that she had seen sone of the
bank records nmailed to her house.
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