IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3073
Summary Cal endar

IN RE: I N THE MATTER OF THE COWVPLAI NT OF MALMAC SDN BHD
HYDRO MARI NE SERVI CES, | NC.,
EASTERN MARI NE SERVI CES, | NC. and
McDERMOTT | NTERNATI ONAL, | NC.
for Exoneration fromor Limtation of Liability:

MALMAC SDN BHD,
HYDRO MARI NE SERVI CES, | NC.,

EASTERN MARI NE SERVI CES, | NC. and
McDERMOTT | NTERNATI ONAL, | NC.

Appel | ees,
V.

M CHAEL LEE and wi fe CHRI STI NE LEE and
MARTI N PRI NGLE and wi fe, JOAN PRI NGLE,

Cl ai mant s- Appel | ees,
V.
M CHAEL TESTA and TESTA and TESTA,

Movant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(91- CVv-3016-A(6))

(February 18, 1994)

Before DAVIS, JONES, and DUHE, Circuit Judges."

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



PER CURI AM

The appellants in this case are di scharged attorneys who
sought to intervene in a case to protect their contingency-fee
interests. The district court denied their notion to intervene as
untinely. Finding no abuse of discretion, we affirm

BACKGROUND

On August 15, 1991 Derrick Barge No. 29, an ocean-goi ng
conbi nation derrick and pipe |laying barge, capsized in the South
China Sea as it was being towed to escape a severe tropical storm
O the 195 hands aboard the vessel, 22 persons |lost their lives.
On the sane day as the acci dent, the owners/operators/charterers of
the barge filed a preenptive conpl ai nt seeki ng exoneration from or
limtation of, liability arising out of the incident. On Septenber
2, 1991, two sets of claimants against the plaintiffs, the Pringles
and the Lees, retained Mchael Testa and his law firm Testa &
Testa ("Testa"), to represent their interests. Under the terns of
the conti ngency-fee contract with the Pringles and Lees, Testa had
an interest in 40% of any collection or settlenent nmade after the
suit was filed.

On or about April 3, 1992, Testa received a letter from
another law firm Keaty & Keaty, over the signature of Robert B.
Keaty ("Keaty"), informng Testa that the Pringles and the Lees had
substituted Keaty as their counsel in the limtation proceeding.
This letter invited Testa to submt a claim for attorneys fees
incurred up to that tine and suggested that the two firns discuss

ways to protect Testa's interest in those fees. The record does



not indicate that M. Testa or his firm submtted a claim or
di scussed their interests in the case with Keaty.!?

The district court ordered that the trial comence on
Cct ober 26, 1992. At several pointsinits order, the court stated
that the only issue for this trial was whether the petitioners were
entitled to exoneration fromor limtation of liability: "[T]he
sole issue which will be presented to the court at trial on
Cctober 26, 1992, is whether or not petitioners are entitled to
exoneration fromor limtation of liability." In the sane order,
the district court repeated that it would be a "trial on |liability
only." (enphasis in original). The district court in its pre-
trial order reiterated that the Cctober 26 trial would "invol ve[]
only the petitioners' entitlenent to limtation of or exoneration
or exoneration fromliability . . . . The issue of liability wll
be tried separately fromthat of quantum"”

On Cct ober 26, 1992, the day of trial, attorneys appeared
before the district judge and announced that the parties had
settled the matter as to both liability and damages. Testa | earned
of the settlenent that sanme day and, to protect its interest in
attorneys fees related to the Pringle and Lee judgnents, filed
papers in connection with its notion to intervene that afternoon.

Keaty opposed Testa's intervention. On January 6, 1993,
the district court denied Testa's notion to intervene as untinely,

finding that 1) Testa had been aware of its interest in the matter

. The | awyer representing Testa stated in his notion for
leave to file intervention that he had attenpted unsuccessfully
to contact Keaty with regard to this matter.
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since receipt of the Keaty letter in April, 1992; 2) that it had
of fered no excuse or justification for its seven-nonth delay in
seeking intervention; 3) that Testa's intervention would prejudice
the parties, noting particularly that the Lees and Pringles, as
foreign citizens living in England, would be required to return to
this country and participate in a whole newround of litigation; 4)
that Testa could pursue its clainms in an i ndependent action; and 5)
that there were no factors mlitating in favor of finding that the
application was tinely.
DI SCUSSI ON

W review the district court's determnation of the

timeliness of a notionto intervene for abuse of discretion. Ceres

@Qlf v. Cooper, 957 F.2d 1199, 1202 n.8 (5th Gr. 1992). In

determ ning whether a notion to intervene is tinely, we consider
four factors:

(1) The length of tinme during which the would-be
i ntervenor actually knew or reasonably shoul d have known
of his interest in the case before he petitioned for
| eave to intervene.

(2) The extent of the prejudice that the existing
parties to the litigation may suffer as a result of the
woul d-be intervenor's failure to apply for intervention
as soon as he actually knew or reasonably should have
known of his interest in the case.

(3) The extent of the prejudice that the would-be
intervenor may suffer if his petition for |eave to
intervene i s denied.

(4) The existence of unusual circunstances mlitating
either for or against a determnation that the
application is tinely.

Engra, Inc. v. Gabel, 958 F.2d 643, 644-45 (5th Cr. 1992) citing

Stallworth v. Monsanto Co., 558 F.2d 257, 264-66 (5th Gr. 1977).
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An attorney who has entered into a contingency-fee contract with a
client and who is subsequently discharged by that client is
entitled to intervene as of right in the underlying | aw suit under

Fed. R Cv. P. 24(a). Keith v. St. George Packing Co., 806 F.2d

525 (5th Cr. 1986). Finally, intervention as of right is subject
to a nore lenient standard of tineliness than intervention under

Rule 24(b). Stallworth, 558 F.2d at 266.

First Factor

The district court placed great enphasis on its finding
that Testa had known of its interest in the case for nearly seven
months prior to its notion to intervene. Testa argues that its
interest did not actually ripen until its former clients' case
settled. Until that tine, its interest was sinply contingent on a
favorabl e outcone. W nust decide which definition of "interest"”
to adopt for contingency-fee intervenors.

In Engra, supra, we affirnmed the denial of an attorney's

nmotion to intervene to enforce his contingency-fee contract with
his former client because his notion was untinely. A bankruptcy
judge in that case had approved a conprom se and settl enent of the
clains initially brought by the attorney and had di sm ssed t he case
with prejudice. Ei ght nonths after this dism ssal the attorney
moved to intervene in district court seeking attorney fees. W
wote: "[The attorney] knew of his interest in this case fromits
inception. In particular, he knew that his rights to collect his

fee, whatever those rights may be, were no | onger bei ng represented



in md-March 1988, when he becane aware of the proposed settl enent
." Engra, 958 F.2d at 645.

Al t hough, Testa reads Engra as inplicitly condoning
intervention as of right at or near the settlenent date, the Court
could not have intended generally to endorse eleventh-hour
interventions by discharged attorneys because that issue was not
before the Court and because tineliness is a fact-specific issue.
Al t hough Testa's interest was contingent until October 26, 1992, we
agree with the district judge that Testa was aware of his interest
inthis matter fromthe nonent he was di scharged by his clients and
could have petitioned for leave to intervene at a nuch earlier
dat e.

Second Fact or

The district court's concern about prejudi ce against the
Lees and Pringles as residents of another country is well-
i ntentioned and reasonabl e. Had Testa sought intervention earlier,
its clains could have been included during the normal course of
di scovery or other pretrial proceedings between the parties. The
only issue the proposed intervention raises--Testa's share of the
wor k product generated on behalf of the Pringles and Lees--could
have been fully aired and possibly resolved concurrent with the
settlenment by Testa's forner clients.

Third Factor

The district court found that Testa's ability to pursue
its clainms against the Lees and Pringles in an i ndependent action

limted any prejudice he mght suffer by denying his notion to



intervene. Although this is a close question, we cannot find that
the court erred.

Testa asserts that obtaining jurisdiction over the forner
clients, citizens of Geat Britain, would likely present serious
probl enms. Moreover, Testa asserts they would have to execute on a
judgnent in England. Testa cites no supporting facts or |aw for
t hese specul ati ve consequences of the denial of intervention. But
even if he is correct, he may be inconveni enced but not severely
prejudiced by having to file an independent |awsuit or pursue
redress in the courts of the United Kingdom

Fourth Factor

The district court found no special factors mlitating
toward a finding of tineliness and specifically observed that Testa
ignored a pretrial deadline for filing pleadings that he
participated in setting.

Based on all the surrounding facts and circunstances, we
cannot conclude that the district court abused his discretion in
denying the notion to intervene as untinely.

Finally, the Keaty law firm requested that this Court
i npose sanctions on Testa under 28 U. . S.C. 8§ 1927 for unreasonably
and vexatiously multiplying proceedings. The request is wthout
merit.

For the foregoing reasons, the trial court's order

denying intervention is AFFI RVED



