IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3069
Conf er ence Cal endar

CHARLES E. M LLER
Peti ti oner- Appel | ant,
vVer sus
N. BURL CAI N, Warden,
D xon Correctional Institute,
and RI CHARD P. | EYOUB
Attorney General, State of Loui siana,
Respondent s- Appel | ees.
Appeal fro&1{hé On{téd-s{a{eé ﬁsﬁrict Court
for the Eastern District of Louisiana
USDC No. CA-92-3991 "D' (1)
 (Decenber 14, 1993)
Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
BY THE COURT:

Charles E. MIller is serving a twenty-year Louisiana prison
termfor arned robbery. 1In 1987, Mller filed pro se in federal
district court a docunent witten on a formpetition for federal
habeas corpus relief. The only relief sought in the petition was
a copy of his state trial transcript. The district court
di sm ssed the petition with prejudice on the ground that Ml ler
had not raised any errors that mght lead to a reversal of his
state conviction.

After obtaining his trial transcript through other neans,

MIler filed a federal habeas petition raising several



ORDER
No. 93-3069
-2

substantive challenges to the constitutionality of his
conviction. The district court ordered MIler to show cause why
his petition should not be barred under Rule 9 of the Rules
Governing 8 2254 Cases. Ml ler responded that the only purpose
of his earlier petition had been to obtain copies of his court
records, and that he had never directly attacked his conviction
in federal court. The State urged that MIler's petition was
barred by the doctrine of abuse of the wit, and that MIler had
not exhausted state renedies with regard to the cl ains concerning
his right to a jury trial, state due process violations, and
ineffective counsel. MIler conceded that he had not exhausted
his claimalleging state due process violations. Wthout
addressing MIller's contention that his first petition had not
sounded in habeas or the State's allegation that the waiver of
jury trial and ineffective assistance of counsel clains had not
been exhausted, the district court dismssed the petition with
prejudice on the ground that it was successi ve.

MIler's "first federal habeas corpus petition" sought only
a transcript of his trial to aid his challenge to his conviction
in the state court system This relief is not available in

federal habeas corpus. See Rheuark v. Shaw, 547 F.2d 1257, 1258

(5th Gr. 1977). Mller's prior request for a transcript
submtted on the formfor use in pro se § 2254 petitions was not
a habeas petition and was not a prior determ nation on the

merits. See Rule 9(b).
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MIler's notion for a certificate of probable cause is
CRANTED. The district court's judgnent denying habeas relief is
VACATED. The case is REMANDED to the district court for a
determ nation whether M|l er has exhausted his state renedies.

If MIler's petition presents both unexhausted cl ai ns and
exhausted clains, MIller should be allowed the option of
di sm ssing his habeas petition or waiving the unexhausted cl ai ns.

See Rose v. Lundy, 455 U.S. 509, 522, 102 S.Ct. 1198, 71 L.Ed.2d

379 (1982).



