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PER CURI AM *

Def endants, Eunice Asprilla ("Asprilla") and Qrar Piedrahita
("Piedrahita"), were jointly tried before a jury and convicted of
conspiring to possess with intent to distribute cocaine, in
violation of 21 US C 88 841(a)(l1) and 846 (1988). Bot h

def endants now appeal their convictions and sentences. W affirm

Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



the district court in part, but we remand to the district court to
review in canera possible Jencks Act material.
I

In June 1992, Byron Cruz, a governnent informant, arranged
wth sources in Colunbia to snuggle twenty-five Kkilograns of
cocaine into the United States. The Col unbian supplier told Cruz
to deliver eight kilograns of the cocaine to either "Qoria" or
"San Martin" and gave Cruz a phone nunber to call when he reached
the United States. An individual identified as Gernman Piedrahita
supplied Cruz with two additional Kkilograns of cocaine to be
delivered to the defendant Piedrahita. Upon reaching the New
Oleans with the cocaine, Cruz infornmed Custons agents of the
schene. The agents seized the cocaine and provided Cruz wth
packages simlar to those containing the cocaine. Cruz then called
t he tel ephone nunber given to hi mby the Col unbi an supplier so that
he could notify doria or San Martin of his arrival in New
Oleans.!? Cruz originally spoke with an unidentified nman and
woman, who told himto call back the next day. The next day, a
worman who identified herself as Aoriainforned Cruz that she woul d
be flying into New Oleans l|later that day, acconpanied by an
unnaned male, and to call her at a specified New Ol eans phone
nunber at a specified tinme. Wen Cruz called the nunber given to

himby doria, Piedrahita answered. Cruz gave Piedrahita the nane

1 This nunber, a New York area code, was registered to
Asprill a.
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of the New Ol eans hotel at which he was staying, and Piedrahita
told Cruz that he and G oria would neet Cruz there.

When Asprilla and Piedrahita nmet Cruz at the notel, Asprilla
i ntroduced herself as doria. Cruz showed the defendants the
"dummy" packages of cocaine, and Asprillaleft the roomto retrieve
t he purchase noney. Agents arrested Asprilla as she |eft the room
sei zing over $2000 and airline tickets in the nanes of Piedrahita
and "doria Gonez." Wiile Asprilla was absent from the room
Pi edrahi ta began openi ng one of the dunmy packages of cocai ne. At
that point, Custons agents entered the room arrested Piedrahita,
and sei zed $8470 from him

|1

Asprilla and Piedrahita contend that the evidence was
insufficient to support their conspiracy convictions. They also
argue that the district court abused its discretion in refusing to
undertake an in canera inspection of notes nmade by Cruz that the
def endants argue may have been helpful to their defenses. The
defendants finally assert that the district court erred with regard
to their sentences. These clainms are without nerit.

A

Asprilla and Piedrahita first contend that the district court
erred in denying their notion for judgnent of acquittal because the
evi dence presented by the governnent was insufficient to establish
venue in the Eastern District of Louisiana))in their words, "there

was no evidence that [they] had conspired wth anyone in the



Eastern District of Louisiana." W conclude, however, that venue
in that district was proper.

Crim nal defendants have aright "to be tried in the state and
district inwhichthe crineis commtted." United States v. Davi s,
666 F.2d 195, 198 (5th Gr. 1982). "Venue is proper in conspiracy
cases in any district where the agreenent was forned or an overt
act occurred. United States v. Wnship, 724 F.2d 1116, 1124 (5th
Cir. 1984). The prosecution need only denonstrate the propriety of
venue by a preponderance of the evidence. Id. Thus, the question
on appeal is "whether, view ng the evidence and the i nferences that
may be drawn fromit in the |ight nost favorable to the verdict,"”
United States v. Pruneda- Gonzal ez, 953 F.2d 190, 193 (5th Gr.),
cert. denied, ___ US _ , 112 S. C. 2952, 119 L. Ed. 2d 575
(1992), the prosecution proved, by direct or circunstanti al
evidence, that an overt act occurred in the Eastern D strict of
Loui si ana. Davis, 666 F.2d at 199, see also United States v.
White, 611 F. 2d 531, 534-35 (5th CGr.), cert. denied, 446 U. S. 992,
100 S. C. 2978, 64 L. Ed. 2d 849 (1980).

The evidence presented by the governnent supports the
inference that venue was proper in the Eastern District of
Loui si ana. The defendants and their drug source in Colunbia
devised a schene by which to snuggle cocaine into the United
States. They then arranged with Cruz to pick up the cocaine in New
Oleans, traveled to New Oleans, nmet wth Cruz there, and
attenpted to purchase the contraband. |ndeed, Piedrahita admtted

under oath arranging with Gernman Piedrahita to snuggle two
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kil ograns of cocaine into the United States from Colunbia and
traveling to New Oleans to procure the drugs. These acts are
sufficient to establish venue in the Eastern District of
Loui si ana. ?
B

The defendants contend that the district court's denial of
their request for production of notes prepared by Cruz, the
governnent informant, violated both the Jencks Act, 18 U S. C
§ 3500, 2 and the Suprene Court's holding in Brady v. Maryl and, 373
UsS 83, 87, 83S. C. 1194, 1196-97, 10 L. Ed. 2d 215 (1963), that

2 The defendants further contend that they were convicted
of conspiring not with each other but with sone third person.
Asprilla and Piedrahita argue that the third person was Cruz, the
gover nnment agent. From this conclusion, they assert that their
convi ctions nust be reversed because a governnent agent cannot be
part of a conspiracy. The defendants ignore, however, one very
inportant fact))the jury need not have found that Asprilla and
Pi edrahita conspired with each other. Wile the evidence, exam ned
in the light nost favorable to the verdict with all credibility
choi ces made i n favor of the governnent, Pruneda-CGonzal ez, 953 F. 2d
at 193, supports the conclusion that Asprilla and Piedrahita
conspired with each other, it also supports the conclusion that
each defendant conspired with soneone in Colunbia to unlawfully
smuggl e cocaine into the United States. Thus, because each
defendant then conmtted an overt act in the Eastern D strict of
Loui siana in furtherance of that conspiracy, venue was proper.
Davis, 666 F.2d at 199.

3 This section provides in part:

(b) After awitness called by the United States has
testified on direct exam nation, the court shall, on
nmotion of the defendant, order the United States to
produce any statenent (as hereinafter defined) of the
wtness in the possession of the United States which
relates to the subject matter as to which the witness has

testified. If the entire contents of any such statenent
relate to the subject matter of the testinony of the
W tness, the court shall order it to be delivered

directly to the defendant for his exam nation and use.
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t he government nust di sclose to a defendant any evi dence favorabl e
to himor her that is material either to guilt or punishnment. The
governnment admts that it had disclosed to the defendants only
portions of Cruz's notes, but contends that the unproduced notes do
not pertain to either Asprilla or Piedrahita.*

After learning that other notes made by Cruz existed, the
defendants asked the court to order their production. The
gover nnent responded that the unproduced notes "had nothing to do
wth the dope that was comng for Qoria or Omr." The defendants
then asked the district court to inspect the notes in canera to
determne if the governnent's assertion was correct. Although the
governnent stated that it would produce the notes for such an
i nspection, the district court denied the defendants' notion.

"I'f the defendant nmakes a tinely request and there is sone
indication in the record that the materials neet the Jencks Act's
definition of a statenent, the district court has a duty to i nspect
the docunents in canera." United States v. Fragoso, 978 F.2d 896
899 (5th Gir. 1992), cert. denied, __ US _ , 113 S. C. 1664,
123 L. Ed. 2d 282 (1993); United States v. Welch, 810 F.2d 485,
490 (5th Cr. 1987); United States v. Hogan, 763 F.2d 697, 704
(5th CGr. 1985). There is no question that Cruz was both the

W t ness and the person who authored the notes. Thus, the district

4 The governnent suppl enmented the record on appeal with a
full set of Cruz's notes. Piedrahita seeks to strike the notes
fromthe record on appeal because they were not provided to the
district court. As we do not rely on the notes in any way in
reaching our decision, we find Piedrahita's notion to strike the
suppl enental record to be unnecessary and therefore deny it.
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court should have examned the notes to determne if they were
Jencks Act statenents. Welch, 810 F.2d at 490-91. Accordingly, we
remand to permt the district court to determne in the first
i nstance whet her these notes constitute statenents relating to the
subject matter of Cruz's testinony under the Jencks Act. See Id.;
Hogan, 763 F.2d at 704. If the district court decides that the
notes need not be produced under the Jencks Act, it should
suppl enment the record with the notes and nake sufficiently detail ed
findings to enable us to review the decision should the defendants
chall enge it. If the district court concludes that the notes
shoul d have been produced, it then should determ ne whether the
failure to furnish themat the conclusion of Cruz's testinony was
harm ess. "Unless the district court is persuaded that the error
was harm ess, it shoul d vacate the judgnent of conviction and grant
a new trial." Wel ch, 810 F.2d at 491. The district court's
determnation of this issue is a fact question that wll not be
overturned unless clearly erroneous. Hogan, 763 F.2d at 704.°
C

Pi edrahita appeal s t he sentence i nposed by the district court
under the sentencing guidelines. He contends that the district
court erred in failing to sentence him "to the |owest possible

sentence as provided in the applicable sentencing guidelines in

5 As we remand on the Jencks Act issue, we need not
determne in the first instance whether the notes constitute Brady
material. The district court should evaluate this additional claim
on renand.
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view of the great personal problens facing [him." W find
Piedrahita's contention to be without nerit.?®

The jury found Piedrahita guilty of conspiring to possess with
intent to distribute two kil ogranms of cocaine, in violation of 21
US C 88 841(a)(1l) and 846. The district court sentenced
Piedrahita to a prison term of 60 nonths. Congress has provided
for a five-year mnimumtermof inprisonnment for persons violating
t hese sections when nore than 500 granms of cocaine are invol ved.
21 U S.C 8§ 841(b)(1)(B). Thus, despite the fact that the
sentencing guidelines allowed for a |l esser sentence to be i nposed,
the district court did not err in sentencing Piedrahita. See
United States v. Schneltzer, 960 F.2d 405, 408 (5th G r.) (hol ding
that "statutorily mandated sentences . . . prevail over the
gui del i nes when i n apparent conflict"), cert. denied, = US |
113 S. CG. 609, 121 L. Ed. 2d 544 (1992),; see also U S. S G
8§ 5GlL.1(b) ("Were a statutorily required mninum sentence is
greater than the maxinum of the applicable guideline range, the
statutorily required mninmum sentence shall be the guideline
sentence.").

A
6 Asprilla al so argues that her sentence should be reversed
because "at nost [she] could only have conspired with Piedrahitato
possess [two kil ograms of] cocaine." However, she fails to brief
the issue, thus waiving it for the purpose of this appeal. United
States v. Geen, 964 F.2d 365, 371 (5th Cr. 1992), cert. denied,
_us _ , 113 S C. 984, 122 L. Ed. 2d 137 (1993).
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Asprilla additionally contends that the district court erred
by admtting in evidence transcripts of telephone conversations
between Cruz and Goria that identified her as doria.’ The
district court did not err, however, because the record evidence
indicates that Asprilla used oria as a pseudonym For exanpl e,
by the tinme the transcripts were admtted i n evidence, Cruz al ready
had identified Asprilla as the person whom he knew as Qdoria
Moreover, Goria told Cruz that she would be traveling to New
Oleans with a man and directed Cruz to call a New Ol eans
t el ephone nunber at a specified tine. When Cruz called that
nunber, Piedrahita answered and told Cruz that he and d oria would
cone to Cruz's hotel room Piedrahita and Asprilla then arrived at
Cruz's hotel room Asprilla, upon arriving at Cruz's hotel room
introduced herself as GQoria. Finally, Asprilla, when arrested,
possessed an airline ticket in the nane of doria Gonez that
indicated Aoria had travel ed fromNew York to New Ol eans. Thus,
viewi ng the evidence and the inferences that may be drawn fromit
inthe |ight nost favorable to the verdict, Pruneda-CGonzal ez, 953
F.2d at 193, the district court did not err by admtting the
transcripts in evidence.

B

Asprilla further argues that she was denied her Sixth

Amendnent right to effective assistance of counsel because her

trial counsel, anobng other things, failed to pursue a potentia

7 The transcripts carried the notation "GLORI A = EUN CE
ASPRI LLA. "
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pl ea bargain opportunity. However, Asprilla failed to present this
argunent to the district court.® "The general rule inthis circuit
is that a claim of ineffective assistance of counsel cannot be
resol ved on direct appeal when the cl ai mhas not been rai sed before
the district court since no opportunity existed to develop the
record on the nerits of the allegation.” United States v. Hi gdon,
832 F. 2d 312, 313-14 (5th Gr. 1987), cert. denied, 484 U S. 1075,
108 S. C. 1051, 98 L. Ed. 2d 1013 (1988). As this is not a case
where the record allows us to fairly evaluate the nerits of
Asprilla's claim we wll not do so. Accordingly, we dismss this
portion of Asprilla s appeal wthout prejudice to her right to
raise the issue in an appropri ate proceeding. See United States v.
Casel, 995 F.2d 1299, 1307 (5th Gr. 1993).
|V

Accordingly, we REMAND to permt the district court to
determne in the first instance whether the notes described herein
constitute either Jencks Act or Brady nmaterial. We AFFIRM the

district court's decision on all other issues.

8 Al t hough Asprilla contends that she did present her
i neffective assi stance of counsel claimto the district court, the
two places she cites in the record as support for this contention
do not provide it with any support.
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