IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3056

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
DERRI CK HOMNARD,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CR 92 307 Mp)

( August 20, 1993 )

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Derrick Howard was convicted of conspiring to possess with
intent to distribute cocaine base in violation of 21 U S.C. § 846
(Count |); possession with intent to distribute cocai ne base in
violation of 21 U S.C. § 841(a)(1) (Count 11); and using and

carrying a firearmduring and in relation to the drug trafficking

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



crimes alleged in Counts | and Il in violation of 18 U S.C. 88§

924(c) (1) and (2) (Count Il1). Howard was sentenced to forty-one
months on Counts | and Il and to sixty nonths on Count [11,
consecutive to the sentence on Counts | and Il. Howard appeal s

hi s conviction.

Howard makes only one argunent on appeal: the introduction
of certain hearsay statenents of his non-testifying co-defendant
caused himunfair prejudice. He fails to identify clearly which
statenents he is concerned about.

We begin by noting what this case is not about. |In Bruton

v. United States, 391 U S. 123 (1968), the Suprene Court

established the rule that the adm ssion of pre-trial
incrimnating statenents of a non-testifying co-defendant during
ajoint trial violated the Confrontation Cl ause of the Sixth
Amendnent. Bruton does not apply, however, when the co-
defendants' trials are severed, as in this case. See United

States v. Briscoe, 742 F.2d 842, 847 (5th G r. 1984).

What this case is about is the hearsay exception for
unavail abl e declarants contained in Fed. R Evid. 804(b)(3). The
statenents of Howard's co-defendant were admtted as statenents
agai nst penal interest under that exception. |In order for a
hearsay statenent against interest to be adm ssible, the
decl arant nust be unavail able, the statenent nust be against the
declarant's penal interest, and corroborating circunstances nust
indicate the trustworthiness of the statenent. Briscoe, 742 F.2d

at 846. Fromthe record, it appears that Howard's co-defendant



i nvoked his Fifth Amendnent right and was therefore unavail abl e.
The statenents of Howard' s co-defendant potentially at issue here
clearly subjected the co-defendant to crimnal liability and a
reasonable man in his position would not have nade them unl ess he

believed themto be true. See United States v. Vernor, 902 F.2d

1182, 1187 (5th Gr.), cert. denied, 498 U S. 922 (1990). As for

corroborating circunstances, the principal corroborating evidence
cane fromthe statenents nade by Howard hinself. Further, both
Howard and his co-defendant directed agents to the | ocation where
t hey had purchased their narcotics. |In view of the fact that
Howard's and his co-defendant's statements and actions were
consistent, there were adequate indicia of reliability and
trustworthiness to admt the statenents of the co-defendant.

Even if we were to assune, argquendo, that the adm ssion of
the co-defendant's statenents was error, in view of the
overwhel m ng evi dence of Howard's guilt contained in the record,

t he adm ssion of those statenents constituted harmnl ess error,
i.e., error which did not affect Howard's substantial rights.

The convictions of Howard are AFFI RVED



