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Before POLI TZ, Chief Judge, KING and WENER, C rcuit Judges.
POLI TZ, Chief Judge:”’

Convicted on his guilty pleas of conspiracy and of substantive
counts of enbezzl enent and noney | aundering, 18 U.S. C. 88 371, 666,
1956(a) (1) (A) (1), Kirk R Wascomappeal s his sentences. Finding no

error, we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Wascom was chief adm nistrator for Northshore Hospital in
Slidell, Louisiana. Randall E. Heller was the hospital's director
of marketing. In 1986 and 1987 Wascom and Heller created two
conpani es, Heal thcare Comruni cati ons and Medi a Brokers, to perform
consulting and marketing work for the hospital. The two agreed
that invoices for services by the two conpani es would be inflated
and that Wascom woul d approve their paynent. Eventually three
ot hers, Ral ph Flood, John J. Coerver, and Daniel J. H nel, joined
the schene in which the hospital was billed for inflated or
nonexi stent services. Wascomapproved the i nvoi ces and nade use of
the United States mail in paynent. Heller opened bank accounts for
the two conpani es, nmade deposits of the hospital checks therein and
i n other accounts he and Wascom control |l ed, and nade cash paynents
to Wascom

The PSR reflects that Heller nmade over a mllion dollars from
this scheme. Wascom made between $375, 000 and $395, 000.! Fl ood,
Coerver, and H el nmde $309,092, $65,000, and $124, 250,
respectively. Accepting the probation officer's recommendation the
district court increased Wasconis offense |evel: (1) under
US S G 8 2S1.1(b)(2)(F) because the funds in the schene exceeded
one mllion dollars; (2) under §8 3B1.3 for abuse of a position of
trust; and (3) under 8 3Bl.1(c) for his leadership role in the

crimnal exercise.

The PSR says t hat Wascom made approxi mately $571, 000. Wascom
objected to this finding. The governnent conceded that his nmaxi mum
accrual was $395, 000.



Wascom recei ved concurrent prison sentences of 60 nonths on
the conspiracy count and 90 nonths on each of the substantive
counts, three years supervised rel ease, the statutory assessnent,
and was ordered to make restitution in the sum of $135, 977. He

timely appeal ed.

Anal ysi s

Wascomfirst contends that he was entitled to a hearing on the
governnent's refusal to file a downward departure notion under
section 5K1.1. Under the plea agreenent the U S. Attorney had the
sol e di scretion to deci de whet her a downward departure noti on based
on substantial assistance to the governnent should be filed.
Wascom does not allege a constitutionally inproper notive for the
prosecutor's refusal to file the notion and he is therefore not
entitled to a hearing thereon.? Hs nmere assertions that he
provided substantial assistance to the governnment are not
sufficient to secure such a hearing.?

Wascom next maintains that there was insufficient evidence
that he knew the conspiracy |aundered over one mllion dollars,
contendi ng that the | argest anount which could be attributed to him
for sentencing purposes was $395,000. He insists that he did not
know of his coconspirators' activities. Factual findings by the

district court under U S.S.G 8§ 2S1.1(b) as to the anmount of funds

States v. Urbani, 967 F.2d 106 (5th Gr. 1992).

2See Wade v. United States, 112 S.Ct. 1840 (1992); United

Wade, 112 S. Ct. at 1844; Urbani, 967 F.2d at 109.
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involved in a noney |aundering schene are reviewed for clear
error.* It was not clearly erroneous for the district court to
conclude that the funds involved in these crimnal transactions
exceeded one mllion dollars. The commentary to U S.S.G § 2S1.1
expl ai ns:
The amount of noney involved is included as a factor
because it is an indicator of the nmagnitude of the
crimnal enterprise, and the extent to which the
def endant ai ded the enterprise.
The CGuidelines do not limt the amount involved to the suns which
a defendant personally received from the crimnal enterprise.
Wasconml s contention that he did not know of his coconspirators'
activities is wunavailing. In a jointly undertaken crimnal
activity, specific offense characteristics are determ ned on the

basis of "all reasonably foreseeable acts and om ssions of others
in furtherance of the jointly undertaken crimnal activity, that
occurred during the comm ssion of the offense of conviction, in
preparation for that offense, or in the course of attenpting to
avoi d detection or responsibility for that offense."®> Wascom was
the chief admnistrator for Northshore Hospital. He used his
position to approve false invoices and mail paynents on these
invoices to the two conpanies he and Heller created. Wiscom al so
knew that Heller was draw ng checks payable to "cash" and paying

Wascom cash to prevent the tracing of the funds. Wiscom received

up to $395,000 and Heller nade nore than a mllion dollars. The

“United States v. Tansley, 986 F.2d 880 (5th Cir. 1993).
°U.S.S.G § 1B1.3(a)(1)(B).



district court nmade no clear error in finding WAascom account abl e
for a sumin excess of one mllion dollars under section 2S1.1(b).

Finally, Wscom challenges the application of the section
3B1.1 enhancenent for his leadership role in the offense.
According to Wascom there was no | eader because he and Heller
entered and operated the crimnal enterprise jointly. Wascom
further maintains that to the extent anyone was a | eader, it was
Hel | er. The commentary to section 3Bl.1 provides that "[t]here
can, of course, be nore than one person who qualifies as a | eader
or organi zer of a crimnal association or conspiracy." It is clear
that Wascom qualifies as a | eader. Wascom then contends that
al though the crimnal venture could not have succeeded wi thout his
acqui escence as the chief admnistrative officer for Northshore
Hospital, the sentencing judge erred in applying enhancenents for
both abuse of a position of trust under section 3Bl1.3 and for
taking a l|eadership role in the offense under section 3Bl.1.
Wascom insists that he received a double enhancenent for the sane
activity. This argunent is foreclosed by the express | anguage of
t he Cuidelines. Section 3B1.3 specifically provides that the
abuse-of - position-of -trust enhancenent may be applied in addition
to an adj ustnent under section 3B1. 1.

AFFI RVED.



