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Judges.

PER CURI AM *
Jerone Matthews and his wife Rosie Matthews appeal an adverse
summary judgnent and the denial of reconsideration of that

judgnent. Finding no error, we affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Backgr ound

Jerone Matthews was enpl oyed as a roustabout by Grace O fshore
Co. which, pursuant to a witten contract with Exxon Corp., was
performng work on Exxon's South Tinbalier 54D Platform on the
Quter Continental Shelf offshore Louisiana. Mtthews was injured
whi |l e of fl oadi ng equi pnrent fromthe MV ELLA G a supply vessel
owned and oper at ed by Danon Chouest, Inc. which was tinme chartered
to Exxon. During rough seas Matthews attenpted to connect a crane
to a 9, 000-pound Hydril bl ow out preventer. The crane was to lift
the Hydril from the vessel but the vessel hit a trough and the
Hydril tipped over, crushing Matthews' | eg.

The WMatthewses brought suit against Exxon both as platform
owner and tinme charterer of the vessel, and agai nst Danon Chouest,
Inc. as vessel owner/operator.! Exxon filed an unopposed notion
for partial summary judgnent in its capacity as platform owner
that notion was granted. Shortly before the scheduled trial
plaintiffs' counsel was inforned by Hi lton Boothe, the Exxon
conpany representative on the platformduring the of fl oadi ng, that
he had witten a supplenental accident report regardi ng Matthews'
acci dent which had not been provided to plaintiffs. The report
indicated that the offloading had taken place in "nmarginal
weat her." The Matthewses noved for reconsideration of the partia
summary judgnent, citing the supplenental accident report as new

evidence of |and-based negligence on the part of Exxon. The

! Rosie Matthews brought a loss of consortiumclaim G ace
O fshore was al so sued but was voluntarily di sm ssed.
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district court denied the notion finding that the supplenenta
report, if it was new evidence, supported only vessel-related
negligence, not platformrelated negligence.? The Matthewses
tinmely appealed the partial summary judgnent in favor of Exxon as

pl at f or mowner and the deni al of reconsideration of that judgnent.

Anal ysi s

The Summary Judgnent

The WMatthewses conplain that summary judgnent in favor of
Exxon, as platform owner, was i nappropriate. We review sunmary
j udgnents de novo, our reviewbeing limted to the summary j udgnent
record before the trial court.® Summary judgnent is appropriate if
the novant establishes both an absence of genuine issues of
material fact and, based upon the undi sputed facts, that novant is
entitled to judgnent as a matter of |aw. *

In its unopposed notion for partial sunmary judgnent, Exxon
established that Matthews was enployed by G ace Ofshore, an
i ndependent contractor working on the Exxon platform As a result
Grace, not Exxon, owed Matthews the duty to provide a safe place to

work and adequate equi pnent to perform his assigned tasks.® In

2 Before trial the Matt hewses settled with Danon Chouest
and Exxon as tine charterer.

3 Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th Cr.), cert.
denied, 113 S.Ct. 82 (1992).

4 See Fed. R Civ.P. 56(c).

> See Robertson v. Arco Ol & Gas Co., 948 F.2d 132, 133
(5th Gr. 1991) ("Wiere a platformowner hires independent
contractors to supply operations and carry out the actual
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fact, the appellants admt that they "do not attenpt to place fault
on the part of Exxon for the negligence of the independent
contractor, Gace Ofshore Conpany."

Al'so in its unopposed notion, Exxon denonstrated that summary
j udgnment was proper for clains against it as platformowner based
upon t he unl oadi ng of the vessel in bad weather. Exxon invites our
attention to the fact that on a virtually identical scenario we
held, in Helaire v. Mobil QI Conpany,® that the decision to unl oad
cargo from a vessel in poor weather conditions is "traditionally
vessel -related."’” As a result, any liability based upon that
deci si on woul d be vessel -rel ated, not | and-based. Exxon al so noted
that under the holding of Helaire, the presence of the Exxon
representative on the platformdid not change this result.?

Inits notion for partial summary judgnent Exxon satisfiedits
burden of denonstrating an absence of genuine issues of materi al

fact.? The WMatthewses had the burden then, not now, to "cone

drilling, and the owner neither possesses nor exercises actual
control over the independent contractors, the owner has no duty
to renedy the hazards created by its i ndependent contractor.");
Boutwel | v. Chevron, 864 F.2d 406 (5th Cr. 1989) (Absent
operational control, platformowner not |iable for negligent acts
of i ndependent contractor).

6 709 F.2d 1031 (5th G r. 1983).

T 1d. at 1043.

8 "The fact that the decision to dispatch the crew boat was
made on fixed ground hardly detracts fromthe nmaritine vessel -
centered character of the negligence."” 1d. at 1042 n. 16 (quoting
O fshore Logistics Services, Inc. v. Miutual Marine Ofice, Inc.,
462 F. Supp. 485, 490 (E. D.La. 1978)).

® See Anderson v. Liberty Lobby, Inc., 477 U S. 242 (1986).
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forward wi th evidence establishing each of the challenged el enents
of its case for which [they woul d] bear the burden of proof at
trial." They woul d now seek to create genuine i ssues of materi al
fact by relying on evidence which was not before the district
court. In an attenpt to distinguish Helaire, they point to
deposition testinony of Johnson Chouest, the vessel captain, that
Boot he i nsi sted, over his objection, that the unl oadi ng continue in
bad weather. That deposition testinony, however, was not nade a
part of the summary judgnent record and may not be considered on
appeal .** The district court did not err in granting the unopposed
nmotion for partial sunmmary judgnent.

Deni al on Reconsi derati on

The Matthewses al so contend that the district court erred in
denying their notion for reconsi deration of the summary judgnent in
light of the new evidence SQ the supplenental accident report.
They would rely on that report to establish that the offl oading
took place during "marginal weather." In light of Helaire,
however, this created no genuine issue of material fact. That the

weat her may have been margi nal was not in dispute; as the district

10 Topalian, 954 F.2d at 1131 (citing Celotex Corp. V.
Catrett, 477 U.S. 317, 322 (1986)).

11 Matthews al so contends that there was evidence that the
Hydril was inproperly |oaded onto the vessel. This theory of
liability (and the evidence allegedly supporting it) was never
presented in the district court, either in response to the notion
for summary judgnent or in support of the notion to reconsider.
We perforce cannot consider it for the first tinme on appeal. See
Munoz v. International Alliance of Theatrical Stage Enpl oyees,
563 F.2d 205 (5th Gr. 1977) (parties may not advance new
theories on appeal to secure reversal of summary judgnent).
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court correctly noted, "the contents of the report do not place in
dispute the historical fact that actions or omssions in the
unl oadi ng of cargo during margi nal weather are vessel-related."”

W AFFIRM the district court in all respects.



