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BACKGROUND

W Il iamFurman was nanmed i n a two-count supersedi ng i ndi ct nent
on Cctober 3, 1991. The indictnent charged Furman, the
Commonweal th Chartered Trust Conpany (CCTC), and Herbert Watkins
wWth conspiring to conmt bank fraud, conspiring to bribe a bank

official, and conspiring to |aunder noney (count |). The

" Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



i ndi ctment al so charged the three defendants with attenpted bank
fraud (count 11). Furman was convicted by a jury on both counts of
the indictnment and sentenced at the | ow end of the guideline range
to 78 nonths in prison. He was al so sentenced to a three-year term
of supervised release and a $100.00 special assessnent. CCTC
recei ved a $1, 500, 000. 00 fi ne.

The indictnments arose after the defendants were arrested in
conjunction with a conplex schene to defraud the First Nationa
Bank of Commerce (FNBC) in New Ol eans, Louisiana. Fur man
originally purchased a bankrupt shell corporation in lahom,
CCTC, and noved it to Texas, though it was not allowed to conduct
busi ness there. He and several of his associates -- Randy Renken,
WIlliam Straughan and Watkins -- devised a schene whereby they
woul d represent that CCTC was hol ding assets in trust. This was
acconplished with the assistance of Charles Shook, a certified
public accountant, who represented on CCTC s financial statenent
that the corporation held in trust as an asset $50.5 mllion worth
of Governnent National WMrtgage Association (GNMAs) guaranteed
nor t gage- backed securities. In reality, the corporation held no
G\MAs, and actually had only $878 in assets.

Wat ki ns furnished additional information and docunentation
establishing that CCTC held the GNMAs. The fraudul ent "audited"
financial report prepared by Furman, Watkins, Renken, Straughan,
and Shook al so reported that CCTC owned several mllion dollars in
stock and another $5 mllion in cash. The group then created

fraudulent trust receipts in order to denonstrate that CCIC



actually held the GNMAs in trust for others, and created false
agreenents and trust docunents between CCTC and the entities
ostensibly placing the GNMAs in trust with CCTC

In addition to verifying that CCTC actually held the GNMAs in
trust, these false agreenents also contained a provision stating
that the GNMAs could not be encunbered or pledged as collatera
W thout the authority of CCTC This particular provision was
designed to act as a potential defense to any future foreclosure
action agai nst one of the conpani es using the non-exi stent GNVAs as
collateral -- CCTC could claimthat the conpany pl edged the GNVAs
w thout CCTC s approval and in violation of the trust agreenent
between CCTC and the conpany. Wth such a defense, CCTC could
avoid having to actually produce the GNMAs, thus shielding the
conspirators from scrutiny.

After neeting Renken in connection with Renken's attenpts to
solicit business for CCTC, Ed L. becane interested in using CCIC
and the fraudul ent GNMAs to obtain | oans fromFNBC in New Ol eans.
Ed L. and his son, Ed I., had already executed a simlar schene in
New York wusing bogus Federal National Mortgage Association
securities (FNVMAs) and a trust corporation. In July, 1990, Ed L
was introduced to a vice president at FNBC. Ed L. believed the
banker was inclined to nmake questionable |oans in exchange for
ki ckbacks in the formof a percentage of the |oans. The "banker"
was actually a special agent of the FBI acting in an undercover

capacity.



Renken t hen approached Straughan, Furman, and Watkins with Ed
L.'s plan to use CCTC and the bogus GN\MAs as collateral to obtain
| oans fromthe "banker" at FNBC. Over the course of the summer and
fall, Ed L. and the others created three Louisiana corporations
using false informati on and nanes. The conpanies woul d serve as
the borrowers, using trust receipts issued by CCTC to pl edge the
non-exi stent GNMAs as collateral for the |loans. The "banker" was
offered one third of the | oans as an i nducenent to i ssue the | oans,
wth the proceeds of the loans to be wred into accounts
established in the Cayman | sl ands. The "banker's" share was to be
wired to a Swi ss account.

After explaining the plan to Furman, Watkins, and Straughan,
Ed L., Ed |I., Renken, and Shook net with the "banker" on several
di fferent occasions and created fal se docunents to be placed in the
bank's files in order to create an air of legitinmacy around the
borrowi ng conpanies and GNMAs. Three | oans were contenpl ated at
first, each for the "banker's" loan limt of $500,000, totalling
$1.5 mllion. On Cctober 24, 1990, the date the | oans were to be
executed, Ed L. and Renken were arrested. The first indictnment was
i ssued against Ed L., Ed I., Shook, Renken, Straughan, and CCTC on
Novenber 2, 1990. Furman, Watkins, and CCTC were indicted by
supersedi ng i ndi ctnent on Cctober 3, 1991.

OPI NI ON

Furman argues that the proof adduced by the Governnent at

trial allowed the jury to convict him of conspiring to |aunder

money based wupon a statutory provision not alleged in the



i ndi ct nent. This, he contends, constitutes a constructive
anendnent to the indictnent and mandates per se reversal of his
convi ction.

Once an indictnent has been returned, its charges may not be

anended or altered except by the grand jury. Stirone v. United

States, 361 U.S. 212, 215-16, 80 S.Ct. 270, 4 L.Ed.2d 252 (1960);
United States v. Baytank (Houston), Inc., 934 F.2d 599, 606 (5th

Cir. 1991). An anendnent to the indictnent need not be explicit,
but may be inplicit or constructive. [d. A constructive anendnent
constitutes reversible error, and occurs when the jury is permtted
to convict the defendant upon a factual basis that effectively
nmodifies an essential elenment of the crime charged in the

i ndictment. Baytank, 934 F.2d at 606. In United States v. Doucet,

994 F.2d 169, 172 (5th Cr. 1993), this Court held that an
i ndi ctment may be constructively anended by the actions of either
the court or the prosecution.

Furman argues that he was indicted for conspiring to | aunder
nmoney under 18 U.S.C. 8 1956(a)(2)(A), which nmakes it a crime to
export noney fromthe United States "with the intent to pronote the
carrying on of specified wunlawful activity." 18 USC
8§ 1956(a)(2) (A). He contends that the Governnent's proof, however,
al I owed for hi s convi ction under ei t her 18 UusS.C
8§ 1956(a)(2)(B)(i) (transferring noney out of the United States
knowi ng that the noney was obtained through unlawful activity and
intending to conceal that wunlawful activity), or 18 U S C

8§ 1956(a)(2)(B)(ii) (transferring noney out of the United States



know ng that the noney was obtained through unlawful neans and
intending to avoid transaction reporting requirenents).

Furman does not contest that he transferred noney out of the
United States. Rat her, he challenges the Governnent's proof
regarding the intent of the conspirators. He contends that the
Governnent's proof established that the fraud was conpl eted after
the first three |oans, although the statute in the indictnent
alleged that the noney was |aundered in order to further a
continuing fraud -- a separate crine under the noney | aunderi ng
statute. Furman is mstaken. First, there was sufficient proof
adduced by the Governnent at trial to establish that the noney was
| aundered in order to continue the fraud, rather than solely to
conceal the conpleted fraud. Testinony of several of the
conspirators, as well as taped conversations, raised a reasonable
inference that the conspirators intended to repeat the fraudul ent
| oan transacti ons.

For exanple, the "banker" was "at first" interested in snal
loans only -- loans which would not raise suspicion with his
"superiors" at the bank. The conspirators' taped conversations
wi th the undercover agent are replete wwth attenpts to convince the
"banker" that even if they defaulted on the |oans, the | oans were
"defensible" and, "at worst," would appear to his superiors to be
no nore than a bad credit risk on his part. He would therefore be
all owed to keep his position at the bank.

The | oans also contained a provision establishing that ten

percent of the | oans would be placed in an escrow account for the



pur pose of paying the interest on the |loans for one year in order
to avoid any default proceedings. This would buy the conspirators
time and insulate them from any questions for at |east a year.
Based upon these assurances that he woul d be protected at the bank,
the "banker" indicated his willingness to participate in a |ong-
termrelationship with the conspirators, and, in one conversati on,

Renken noted that the CCTC group was pl eased that the "banker" was

wlling to contenplate additional |oans beyond the initial three.
The conspirators were all interested in arranging | arger | oans
inadditionto the first three $500, 000 | oans. |n one conversation

bet ween Straughan and Ed L. after the details of the first three
$500, 000 | oans had been worked out, Ed L. indicated that he and
Renken were preparing to do nore |oans quickly. St raughan
responded to Ed L. that the CCTC group coul d i ssue trust agreenent

docunentation "all day | ong," and was prepared to i ssue anot her $10
mllion in bogus trust receipts. There is no evidence that the
conspirators i ntended to cease operations once the three | oans had
been conpl et ed. This is no nore than an inference that Furman
attenpts to draw fromthe evidence at trial

Even assum ng, arguendo, that the jury could have drawn this
i nference fromthe evidence adduced at trial, the conplexity of the
schene itself, in addition to the statenents of the conspirators,
raises an equally reasonable inference that the conspirators
i ntended to continue defrauding the bank. As the jury is entitled

to choose from anobng reasonable constructions of evidence, see

United States v. Bell, 678 F.2d 547, 549 (5th Gr. 1982) (en banc),




aff'd, 462 U S. 356 (1983), it was therefore entitled to concl ude
that the conspirators intended to continue defrauding the bank

See also United States v. Johnson, 971 F.2d 562, 566 (10th Cr.

1992) (noney laundering actions taken to neke fraud appear
legitimate rai sed reasonable inference that defendant intended to
continue illegal activities).

Moreover, the district court's instructions tracked the
statutory provision alleged in the indictnent, and did not permt
a conviction on a theory not alleged in the indictnent. See also

Zafiro v. United States, us _ , 113 S .. 933, 939, 122

L.Ed.2d 317 (1993) (" juries are presunmed to follow their
instructions'") (quoting R chardson v. Marsh, 481 U S. 200, 211,

107 S.C. 1702, 95 L.Ed.2d 176 (1987)). The district court also
provided the jurors with copies of the indictnent to take into the

jury room See also United States v. Stone, 960 F. 2d 426, 432 (5th

Cr. 1992). In Doucet, where this Court reversed a conviction
based upon a constructive anendnent, we based our decision on the
fact that the CGovernnent changed its theory on the |ast day of
trial in order to "urge the jury to convict on a basis broader than
that charged in the indictnent." Doucet, 994 F.2d at 172. 1In the
i nstant case, however, the Governnent's theory, as reflected by its
opening and closing statenents, tracked the |anguage in the
i ndi ctment and remai ned consi stent throughout the trial. There was
no constructive anmendnent to the indictnent.

Furman also contends that the district court abused its

di scretion by denying his notion to sever the trial wth def endant



CCTC because the evidence against CCIC would accunulate and
spill over against Furman and that such spillover would be nore
prejudi ci al because the corporation was unrepresented at trial.

A def endant seeki ng severance bears the burden of show ng the
specific and conpelling prejudice that the trial court was unable
to protect against and that resulted in an unfair trial. United

States v. Kane, 887 F.2d 568, 571 (5th Cr. 1989), cert. denied,

493 U. S. 1090 (1990). Fed. R Crim P. 8 provides for the joinder
of defendants and of fenses, and the general rule is that defendants
who are indicted together should be tried together. Zafiro, 113
S.CG. at 937. Decisions on Fed. R Cim P. 14 notions for
severance are conmmtted to the sound discretion of the district
court. 1d. at 938. Mdtions for severance under Rule 14 should be
granted "only if there is a serious risk that a joint trial would
conprom se a specific trial right of one of the defendants, or
prevent the jury from making a reliable judgnent about guilt or
i nnocence. " 1d.

Nei t her scenario is presented by the instant case. Both CCIC
and Furman were naned in the sanme indictnent and charged wth
conspiring to conmt the sanme crines. As a result, the sane
evi dence woul d be adm ssi bl e agai nst both defendants. Furnman has
nei t her all eged nor established that there was any evi dence adduced
at trial which was adm ssi bl e agai nst CCTC but not agai nst Furnman.
The Governnent adduced the sane evidence agai nst both Furman and
CCTC, and argued that both Furman and CCTC were guilty of the

crinmes alleged in the superseding indictnent. The jury found both



Furman and CCTC guilty of each count alleged in the superseding

i ndi ct nent. See Zafiro, 113 S.Ct. at 939.

The only specific pieces of evidence cited by Furman concern
those facts relating to CCTC s fraudulent inception, which he
contends prejudiced him because they had nothing to do with his
al | eged involvenent in the instant conspiracy. H's contention is
that the corporation's fraudulent inception was unrelated to the
i nstant conspiracy. On the contrary, the creation of CCTC, whose
assets were artificially and fraudulently inflated by Furman, was
clearly part of the conspiracy at issue. Furman, CCTC, the phony
CGNVAs, and bogus trust receipts, were all part of the sane
conspiracy from begi nning to end.

Furman al so contends that the joi nder of defendants prejudiced
hi m because the district court made his counsel renbve a sign from
a chair indicating that CCTC was in the courtroombut that it had
no representation. He contends that the purpose of the sign was to
preserve the distinction between hinself and CCTC and that its
removal blurred that distinction. Again, however, Furman has not
pointed to any evidence presented which related only to CCIC s
guilt, but was admtted and allowed to spillover onto him Even if
CCTC had been tried separately, virtually the sanme evi dence woul d
have been admtted. Furman has not established that he was

prejudiced by CCTC s presence as a defendant. See Zafiro, 113

S.Ct. at 938-39.
Finally, any potential prejudice was cured by the instructions

giventothe jury. The district court instructed the jury that the

10



Governnment had the burden of proving each defendant guilty beyond
a reasonabl e doubt .

The court then instructed the jury that "[a] separate crineis
charged against both of these Defendants in each count of the
I ndi ctment. Each count and the evidence pertaining to it should be
consi dered separately. Also, the case of each Defendant shoul d be
considered separately and individually." The court further
instructed the jury: "The fact that you may find one or nore of
the accused guilty or not guilty of any of the crinmes charged
shoul d not control your verdict as to any other crine or any ot her
def endant. You nust give separate consideration to the evidence as
to each defendant."

Furman argues that such instructions were nerely "boiler
plate,"” and "could not have aided in elimnating the prejudice
which had resulted during the trial." Such instructions, not
objected to by Furman, were sufficient to cure any potential
prejudice resulting from the joint trial of Furman and CCTC
Zafiro, 113 S.C. at 939.

Furman chal | enges the sufficiency of the evidence used by the
district court to determne that, under U S.S. G § 1B1.2(d), if it
were sitting as trier of fact, the Court would have convicted
Fur man of noney | aundering. The jury convicted Furman of count one
of the superseding indictnent, which charged himwi th conspiringto
commt bank fraud, conspiring to bribe a bank official, and
conspiring to conmt noney |aundering. Wen, as here, the jury's

verdi ct does not specify which object offense of the conspiracy the

11



guilty verdict relates to, the district court nust nake that

finding. § 1Bl1.2(d) comment. (n.5); see United States v. Cooper,

966 F.2d 936, 941 (5th Gir.), cert. denied, 113 S.Ct. 481 (1992).

The district court found that, if it were sitting as trier of fact,

it would have found Furman guilty of conspiring to | aunder noney.

Furman contends that the evidence is insufficient to support
this finding. In particular, he contends that there was no
evi dence establishing that the noney was |aundered in order to
facilitate a continuing fraud as alleged in the indictnent. As
noted in the preceding discussion, however, the evidence was
sufficient to raise a reasonable inference that the conspirators
transferred the noney out of the United States as part of a
conti nui ng schene to defraud the bank. The district court did not
err by sentencing Furman under the noney | aundering provisions of
t he gui deli nes.

Furman also argues that the district court incorrectly
cal cul ated the offense |evel by including the undercover agent's
"share" of the proceeds. The district court's finding under
§ 2S1.1(b) concerning the anmount of funds involved in the noney

| aundering transaction is reviewed for clear error. United States

v. Tansley, 986 F.2d 880, 884 (5th Cr. 1993). Fur man cont ends

that an accused cannot conspire with a governnent agent and, as
such, the undercover agent's one-third "share" of the | oan proceeds
should not be included in the calculation of his base offense

level. 1In calculating a base offense | evel for sentenci ng purposes

12



in a noney | aundering conspiracy, however, the relevant inquiry is
how much noney the conspirators intended to | aunder. Tansl ey, 986
F.2d at 884. As the conspirators in the instant case clearly
i ntended to | aunder the "banker's" one-third share of the proceeds,
the district court's inclusion of that anount in the cal cul ati on of
Furman's base offense | evel was not clearly erroneous.

As part of his appeal, Furman has submtted a pro se notion on
behal f of CCTC, entitled "Mdtion to Certify Question or in the
Alternative to Oder Cerk to File First Anmendnent R ghts to
Petition to Governnent to Redress Gievances." In an earlier
order, this Court dism ssed an appeal, filed by Furman on behal f of
CCTC, froma magi strate judge's order denying CCTC | eave to proceed

in forma pauperis and an order by the district court stating that

Furman coul d not represent CCTC or file notions on its behalf. As
this Court has already held that Furman may not file notions on
CCTC s behal f, the instant petition nust be di sm ssed and stri cken.

The judgnent of the trial court is AFFI RMED

wj | :\ opi n\ 93-03028. opn
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