UNI TED STATES COURT OF APPEALS
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MAURI CE G BBS,
Pl ai ntiff-Appellant,
vVer sus

BRUCE LYNN, Secretary, Departnent of Corrections,
State of Louisiana, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(CA-91- 253- A- ML)

(July 12, 1994)

Bef ore REAVLEY, JONES, and BENAVIDES, G rcuit Judges.
EDI TH H JONES, Circuit Judge:”

Maurice G bbs appeals the grant sunmmary judgnent for
defendants in his suit filed under 42 U S.C. § 1983 agai nst vari ous
of ficials and enpl oyees of the Louisiana State Prison. Finding no

error, we affirm

Local Rule 47.5 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw i nposes needl ess expense on the public and burdens
on the legal profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



BACKGROUND

G bbs, a state prisoner, filed a civil rights action
chal l enging the constitutionality of his disciplinary hearing and
the conditions of his confinement at the Louisiana State
Penitentiary. @G bbs naned as def endants Secretary of the Loui si ana
Departnent of Corrections Bruce Lynn; Wirden John Witley;
corrections officers Leroy Holliday, Jimy Johnson, Edgar DeVille,
Jimmy Cole, Julius Burns, Tommy Gauthier, Ronnie Lundsford, and
Kevi n Dupuy; and unidentified nedical personnel.

G bbs alleged that he was assigned to a work squad for
whi ch he was required to pull sticker vines and Johnson grass, work
whi ch was i nappropriate for hi mbecause of his nedical condition.?
When he and the other inmates on the squad conpl ai ned about the
wor ki ng condi ti ons, defendant Dupuy prom sed to "get mnds right"
in the norning. The next norning, Dupuy increased the work | oad
and required the inmates to do work ordinarily perfornmed by
machi nery. When the inmates conplained that they could not
conplete the work and demanded to speak w th Johnson, Dupuy
announced that there was a "buck in 12-A " Assistant Warden Gunnel
and defendants Holliday and DeVille arrived on the scene. After
all of the inmates indicated a wllingness to work, G bbs inquired
into the status of his conplaints. Holliday then ordered that the

entire squad be | ocked up in Qut Canp J.

1 In liberally considering G bbs' brief before this court, as we are
required to do, see MCrae v. Hankins, 720 F.2d 863, 865 (5th Gr. 1983), we
recogni ze that sonme facts are disputed. Therefore, all facts are set forth
here in the Iight nost favorable to G bbs.
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The i nmat es appeared separately before the disciplinary
boar d. O the sixteen squad nenbers, two were imediately
disciplined for participating in the work buck and placed on
ext ended | ockdown. Thirteen were found guilty of participating in
the work buck and given additional work. G bbs' hearing was
originally scheduled for July 2, 1990, but was deferred unti
July 9, 1990. At the July 9, 1990 hearing, G bbs presented a
defense but was found guilty of starting a buck and placed on
ext ended | ockdown.

After an appeal to the Secretary of Public Safety and
Corrections was deni ed, G bbs appeal ed his sentence to the district
court conplaining of the constitutionality of his disciplinary
hearing. He clained that the three i nmates sentenced to extended
| ockdown were the only i nmates who had pendi ng gri evances and t hat
t he defendants were notivated by revenge because of his extensive
use of the grievance procedures.? He also alleged that prison
authorities failed to provide himwith witten or adequate ora
notice of the charges against him Additionally, he conpl ai ned of
not being provided with an opportunity to present w tnesses and
docunentary evidence, not being given a copy of the incident
report, and not being told who woul d be call ed as a w t ness agai nst
him He clained that Johnson, the hearing officer, could not be

inpartial at his disciplinary hearing and DeVill e coul d not conduct

2 The record indicates that G bbs has been involved in at | east

twenty-five other lawsuits relating to his inprisonment. See R 2:1. He also
admits to being involved in excess of 100 prison disciplinary board hearings.
See Affidavit of Maurice G bbs, R 1:527
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a proper independent investigation because G bbs' conplaint
concerned both Johnson and DeVille. He also conplained that the
charge against himwas neritless.

In response to G bbs' clains, the defendants noved for
summary judgnent, and, noting that the defendants' notions were
unopposed, the magistrate judge reconmmended their notions be
granted except as to G bbs' claim that he had been denied due
process in connection wth his disciplinary hearings. The district
court adopted the reconmmendati ons of the magistrate judge in their
entirety. The clains agai nst defendants Lundsford and Gauthier
were dismssed for failure to prosecute.

Wth consent of the parties, the district judge
subsequently ordered that, pursuant to 28 U S C. 8 636(c), the
magi strate judge was aut hori zed to conduct all further proceedi ngs
and enter all judgnents. @G bbs and the remaining defendants then
filed cross-notions for summary judgnent, and the magi strate judge
entered sunmary judgnent in favor of the renmaining defendants and
dism ssed the lawsuit. @G bbs now appeal s on nunerous grounds. W
wi || consider each of his clains in turn.

ANALYSI S
Di sciplinary Hearing Procedure

G bbs first conplains that he was deni ed due process in

connection with his disciplinary hearing because he did not receive

adequate notice of the hearing and was not permtted to cal



wi tnesses on his own behalf.® The nmagistrate judge assuned for

pur poses of the notion that pursuant to Wl ff v. MDonnell, 418

U S 539, 563-66, 94 S.C. 2963 (1974), G bbs had been deni ed due
process in connection with his disciplinary hearings. The court
stated that "there are factual issues in dispute as to whether
[ G bbs] received witten notice of the charges against himprior to
the di sciplinary board hearings held July 2 and 11 and whet her [ he]
requested to call witnesses at the hearings." Nevertheless, the
court concluded, summary judgnent was appropriate because, in

accordance with Hudson v. Palner, 468 U S. 517, 104 S. C. 3194

(1984) and Parratt v. Taylor, 451 U S. 527, 101 S.Ct. 1908 (1981),

a "random and unaut horized intentional deprivation of a l|iberty
interest by a state enpl oyee does not constitute a violation of the
procedural requirenments of the due process clause of the fourteenth
anmendnent if a neani ngful post-deprivation renmedy for the loss is
avai l able."* Al though we agree with the district court that
summary judgnent was appropriate, we so conclude for different
reasons.

G bbs first conplains that his disciplinary hearing
vi ol at ed due process because he was not given 24-hours notice of

t he charges against him However, the due process cl ause does not

8 G bbs al so seens to suggest that the disciplinary hearing pane

bef ore whom he appeared was bi ased against him However, this contention is
given only passing reference and was not adequately briefed to this court.
Therefore, it will not be considered on appeal

4 This conclusion by the nmagistrate judge was made without taking
into consideration Chanbers v. Stalder, No. 92-3910 (5th Cr. Aug. 4, 1993),
an unpublished opinion. The state, although asked to comment on Chanbers, did
not do so inits brief to this court.
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requi re 24-hours notice. In a case such as this, in which the
potential punishnent affects the prisoner's custody classification
and not his eventual rel ease, due process nerely requires that the
prisoner receive "sone" notice of the charges against him See

McCrae v. Hankins, 720 F.2d 863, 868 (5th Cr. 1983) (relying on

Hewitt v. Helns, 459 U'S. 460, 103 S.C. 864, 872 (1983)).

Moreover, it is clear fromthe record that G bbs did have adequate
notice of the charges against him G bbs' subm ssions indicate
that on July 2, 1990 he had notice of the charges against him
because by that date he had devel oped a defense theory, had | earned
who had filed the report against him and knew what the charges
wer e. See G bbs' Statenent of Undisputed Facts, R 1:521.
Therefore, G bbs' position that he did not have sufficient notice
of the charges against himis basel ess.

G bbs al so conpl ains that his constitutional rights were
violated in that he was not permtted the opportunity to present
W t nesses on his own behalf at the disciplinary hearings. However,
an inmate facing restrictive confinenent does not have to be
afforded the opportunity to present w tnesses or other evidence
apart fromhis own personal statenent. See id. at 868. Rather,
the due process clause requires only that prison officials conduct
an informal, nonadversary review of the evidence surroundi ng an
inmate's restrictive confinenent and provide the inmate with an
opportunity to present his views to the prison official in charge
of deciding whether to transfer himto restrictive confinenent.

See id. at 868 (relying on Hewitt v. Helns, 459 U S. 460, 103 S. Ct




864, 872 (1983)). G bbs did appear at his disciplinary hearing and
was permtted to give his version of the incident to the prison
officials. See Affidavit of Maurice G bbs, R 1:525-228. These
events satisfy the mninumrequirenents of due process.
Ext ended Lockdown
G bbs next conplains that being sentenced to extended
| ockdown for an indefinite period of tinme was a disproportionate
puni shment in response for his being found guilty of starting a
buck anong the inmate work crew. He clains that this puni shnment
caused hi m physical and nental suffering.
The lawis clear that "adm nistrative segregation is the
sort of confinenent that inmates should reasonably anticipate

receiving at sone point in their incarceration." Hewtt v. Hel ns,

459 U.S. 460, 468 103 S.C. 864, 870 (1983). The decision to
confine G bbs to admnistrative segregation for an indefinite
period of tinme falls wthin the prison authorities' broad
adm nistrative and discretionary authority over the prisons that
t hey manage. @ bbs' constitutional rights were not violated by his
sentence to extended | ockdown.
Conspiracy Cains and Retaliation

G bbs conplains next that the district judge erred in
di sm ssing G bbs' conspiracy clains because they were conclusory
and wi t hout evi dence and by ruling there was no evi dence that G bbs
was issued a disciplinary report in retaliation for conplaining of

his work conditions. The magistrate judge stated that the "sumary



judgnent evidence is clear" that the inmtes decided to stop
wor Ki ng.

In his brief before this court, GDbbs' clains of
conspiracy are again conclusory. Mor eover, G bbs provided the
court with no sunmary judgnent evidence sufficient to support his
clains of conspiracy and retaliatory behavior.

Pre-hearing Isolation

G bbs next conplains that he was placed in "isolation"
for sixteen days prior to his hearing. He clains that isolationis
nmore punitive in nature and is designed to be utilized in only the
nmost egregi ous of situations. G bbs clainms that pursuant to prison
regul ation, isolation can only be inposed upon an inmate by the
di sciplinary board after a hearing.

The summary judgnent evidence indicates that G bbs was
not placed in pre-hearing isolation, but was actually in
adm ni strative | ockdown. See Affidavit of John P. Witley, R
1:320. There is no sunmary judgnent evidence to the contrary. As
stated earlier, the law is clear that prison authorities have

discretion to place an inmate in segregated facilities pending

i nvestigation into m sconduct charges against him See Hewitt V.
Hel ms, 459 U. S. 7860, 103 S.Ct. 864 (1983). Therefore, it was well
wthin the prison officials' discretion to place Gbbs in
adm ni strative | ockdown pending his disciplinary hearing. @G bbs'

constitutional rights were not violated in this regard.



Lockdown Cel |l Conditions

G bbs clains that while in |ockdown, he was forced to
endure conditions that constitute cruel and unusual punishnment in
violation of the eighth amendnent. He clains that he was deprived
of adequate ventilation, sanitation, food, hygiene itens, nedical
treatnment, nutrition, human contact, recreation, and witten
conmmuni cati on or correspondence.

Summary judgnent on this issue turns on whether a
reasonable person would find that the conditions of |ockdown

vi ol at ed contenporary standards of decency. See Sanpson v. King,

693 F. 2d 566, 568 (5th G r. 1982). To stand a chance of defeating
t he defendants' notion for summary judgnent, G bbs was required to
raise a material issue supported by specific, non-conclusory
af fidavits or other conpetent summary judgnent evidence. See Reese

v. Anderson, 926 F.2d 494 (5th Gr. 1991); see also Fed. R Cv. P

56. He has failed to do so. G bbs presented the court with no
summary j udgnent evi dence to support his clains that he was subj ect

to conditions anpunting to punishnment in violation of the eighth

amendnent .
Char gi ng Provi sion
G bbs next conpl ains that he was charged and found guilty
of violating a "catch-all" disciplinary provision that failed to

warn hi madequately of the proscribed conduct. He clains that the
offense of inciting a "work buck” is not a defined term and

therefore, is not explicitly proscri bed.



The record indicates that G bbs was found guilty of
violating Rule #28 which provides that a prisoner may be given a
disciplinary report for a work offense. See Record 1:474.
Inciting a work stoppage falls clearly within the category of a
work of fense. G bbs' claimthat he was convicted of conduct for
whi ch he was not on notice is wthout nerit.

Magi strate Judge's Ruling of Starting a Wrk Buck

G bbs next conplains that the district court erred in
failing to address his objection to the nmagistrate judge's ruling.
G bbs conplained to the district court that the nmagistrate judge
erred in failing to address his argunent that there was no evi dence
to support a finding that G bbs started a work buck.

Courts review ng conplaints concerning factual findings
of prison disciplinary hearings have a very limted role. They are
requi red only to consi der whether the decision of the disciplinary
board is supported by sone facts or any evidence rather than

conduct a de novo review of the evidence. See Stewart v. Thi gpen,

730 F.2d 1002, 1005-06 (5th GCr. 1984).

The magi strate judge's recommendati ons state that "[t] he
summary judgnent evidence is clear that the inmates on Squad A
deci ded anongst thenselves to sinply stop working." W agree.
Furt her nor e, there is sufficient evidence in the prison
disciplinary file indicating that G bbs was an instigator of the
wor k stoppage. Accordingly, Gbbs' claimthat he was inproperly

found guilty of a starting a work buck is deni ed.
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G bbs' Letter to the Court

G bbs next conplains that the district court erred in not
taking into consideration, prior to granting the defendants' notion
for summary judgnent, a letter that G bbs sent to the court
expl ai ni ng why he was unable to respond to the defendants' notion
for summary judgnent. In the letter, G bbs stated that he was
unabl e to respond to the defendants' pl eadi ng because he was unabl e
to work on his legal matters while in admnistrative | ockdown.
G bbs' letter was neither in the form of an affidavit nor nade
under penalty of perjury. See R 1:322-23.

Fed. R Cv. P. 56(f) nmakes it discretionary with the
court to refuse a party's request for summary judgnent because the
opposing party is unable to respond. Although the district court
could have liberally construed G bbs' letter as a notion for an
extension of time to respond, it was not required to do so. See
Fed. R Cv. P. 6(b). Therefore, the court acted within its
discretion in not taking into consideration G bbs' letter and
deciding to grant the defendants' notion for summary judgnent.

Dismssal for Failure to Prosecute

G bbs next conplains that the district court erred in
di sm ssing his clains agai nst Tommy Gaut hi er and Ronni e Lundsford
because of failure to prosecute. This claimis wthout nerit.

For what ever reason, G bbs was unable to secure service
upon both of these individuals. Therefore, the district court did
not have jurisdiction over Gauthier and Lundsford and acted well

wthin its discretion in dismssing Gbbs' clains as to them
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Medi cal C assification and Attention, Protective Cear,
and Work Assignnent d ains

G bbs clains, wthout elaborating further or providing
any details, that the district court erred in granting summary
judgnent for the defendants on nedical classification, protective
gear, nedical attention, and i nappropriate work assi gnnent cl ai ns.
The appellees respond that the summary judgnent evidence
established that the defendants did not denonstrate deliberate
i ndi fference toward G bbs' nedi cal needs. The evidence, consi sting
of prison nedical records properly offered, shows that G bbs was
i ssued tenporary nedical duty status of limted duty -- Squad A
duty -- for eight nonths beginning in June 1990 for his back
problenms. Toward the end of June 1990, all Squad A workers were
assigned to work pulling weeds and grass by hand after this
activity was designated by the doctor as appropriate work for Squad
A

To prevail on an eighth anmendnent claimfor deprivation
of nedical care, G bbs nust prove that nedical care was deni ed and
t hat the deni al of nedical care constituted deliberate indifference

to serious nedical needs. See Estelle v. Ganble, 429 U S. 97, 97

S. . 285, 291 (1976); Johnson v. Treen, 759 F.2d 1236 (5th Cr.

1985). Prison work requi renents can constitute an ei ght h anendnent
vi ol ati on when prison officials know ngly conpel inmates to perform
physi cal |abor which is beyond their strength or which constitutes
a danger to their lives or health or which is unduly painful. See

Howard v. King, 707 F.2d 215 (5th Gr. 1983).
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Again, there is no appropriate sunmary judgnent evi dence
supporting G bbs' contention of deliberate indifference onthe part
of the defendants. G bbs' statenents to this court are concl usory
and w thout support in the record. Summary judgnent for the
def endants was appropriate on this issue.

CONCLUSI ON
For these reasons, the judgnent of the district court is

AFF| RMED.
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