IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3014
Summary Cal endar

GLENN R. DEBARTOLQ,
Pl ai ntiff-Appellant,
VERSUS
CHEVRON CHEM CAL COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
CA 88 754 A W2

June 28, 1993

Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

d enn Debartolo sued his former enployer, Chevron Chem ca
Conmpany ("Chevron"), for age discrimnation under the Age
Discrimnation in Enploynment Act of 1967, as anended, 29 U S. C
8§ 621 et seq., after the Equal Enploynment Opportunity Conm ssion

found no basis for a finding of age discrimnation. The district

" Local Rule 47.5.1 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
pr of essi on. " Pursuant to that rule, the court has determ ned
that this opinion should not be published.



court granted Chevron's notion for summary judgnent and issued an
opi nion, entered Septenber 21, 1992, entitled Ruling on Mbdtion
for Summary Judgnent. W affirm essentially for the reasons

stated by the district court.

l.
The district court noted that Debartolo was 42 years old
when his position was elimnated by Chevron as part of a
reduction in force and that the conpany retained a 40-year-old
and a 39-year-old. The court agreed with Chevron that Debartolo
could not show that the retained enployees were "sufficiently
younger . . . to permt an inference of age discrimnation."

Bi enkowski v. Anerican Airlines, 851 F.2d 1503, 1506 (5th Gr.

1988) (citation omtted). Accord Fields v. J.C. Penney Co.,

968 F.2d 533, 536 n.2 (5th Cr. 1992) (per curiam (holding that
there nust be a "sufficient difference in the age of the two
parties").

Based upon these authorities, the district court correctly
concluded that "[t]he replacenent of a 42 year old engineer with
a 40 or 39 year old gives rise to no inference of age
discrimnation.”" Thus, as the court reasoned, there is only an
"attenuated possibility that a jury would infer a discrimnatory

nmoti ve Amburgey Vv. Corhart Refractories Corp.

936 F.2d 805, 814 (5th Gr. 1991) (quoting Thornbrough v.

Colunbus & Geenville RR, 760 F.2d 633, 647 (5th Cr. 1985)).




.

Debartol o appeal s both the summary judgnent and the district
court's order denying his notion for new trial based upon newy
di scovered evidence. The district court, inits Ruling on Mtion
for New Trial entered Decenber 4, 1992, properly observed that
Debartolo failed to exercise reasonable diligence in presenting
the evidence prior to entry of summary judgnent. Also, the court
stated that the purported evidence, related not to Debartol o but
to two job applicants who never were hired, "has no significant
bearing on plaintiff's claim for termnation." W affirm the
denial of a new trial essentially for the reasons stated by the
district court.

AFFI RVED.



