IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2959

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

JOHN F. BAKER, JR and
JAMES A. (G LBERT,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR H 93 121 3)

(March 29, 1995)

Before KING EMLIO M GARZA, and DeM3SS, Circuit Judges.

PER CURI AM *

John F. Baker, Jr., and Janes A. Gl bert appeal a jury
verdict finding themguilty of one count each of bank fraud in
violation of 18 U.S.C. §8 1344. In addition, Gl bert appeals the

jury's verdict finding himguilty of conspiracy to commt bank

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



fraud in violation of 18 U S.C. § 371. They contend that there

is insufficient evidence to support the verdicts. W affirm

|.  FACTUAL AND PROCEDURAL BACKGROUND

Glbert is a one percent shareholder of a federally-insured
bank, Fallbrook National Bank ("Fallbrook"), in Houston, Texas.!?
Baker is a real estate broker and friend of Gl bert.?2

In Cctober 1984, G lbert borrowed $1.92 million from
Rem ngt on Savi ngs and Loan Association in order to purchase 35.5
residential lots in the Wnbl edon Estates and Racquet Club in
Harris County, Texas. By late 1986, G| bert had reduced the
out standing principal of the loan to approximately $1 mllion,
al t hough he had been delinquent in making sone of the interest
paynents.

Also in late 1986, Fallbrook | oaned $230, 000 each to two of
G lbert's and Baker's friends and busi ness associ ates, Kentner
Shell and Rex Clenons, in order to enable themto purchase
several of Glbert's Wnbl edon Estate |ots. Fallbrook al so nade

athird | oan of $230,000 to Harold Sellers, an individual who

' Glbert was not on Fallbrook's |oan conmittee. The
gover nnent does not suggest that G lbert attenpted to inproperly
i nfl uence Fal |l brook's decision to approve the | oans at issue in
this case.

2 After the loans involved in this case were approved, Baker
becane a director of Fallbrook. The governnent does not aver,
however, that Baker was in a position to, or actually did,

i nfluence Fall brook's decision to nmake the |oans involved in this
case.



knew Baker, but not Glbert.® This |loan was al so to purchase
W nbl edon Estate lots from G | bert.

Prior to approving these |oans, Fallbrook apparently
obt ai ned appraisals on the property.* |In addition, Fallbrook
obtained financial information fromall three of the borrowers,
who had significant net worths and si gned personal guaranties for
the loans.®> Two of the borrowers-- Shell and Sellers-- signed
the | oan docunents (except for their personal guaranties) as
"trustee"; however, none of the docunents disclosed the identity

of the supposed beneficiary and both nen testified that no trusts

3 Glbert and Baker argue that the evidence with regard to
the Sellers' |loan was reversible error because it constituted a
judicial anmendnent of the indictnent. See Stirone v. United
States, 361 U. S. 212 (1960) (judicial anmendnent of indictnent is
reversible error per se). W disagree. The indictnent
adequately placed Gl bert and Baker on notice of the rel evance of
the Sellers' loan by alleging that G| bert and Baker conspired
with Shell, denons, and "with other individuals, both known and
unknown to the Grand Jury" to defraud Fall brook by "find[ing]
nom nee buyers for the lots that James A. G lbert owned in
W nbl edon Estates and Racquet Club." As such, evidence regarding
the Sellers' |oan was not an anendnent of the indictnent, but
evi dence which was relevant to prove the schene to defraud as set
forth in the indictnent. See United States v. Salinas, 654 F.2d
319, 324 (5th CGr. Unit A Aug. 1981) (noting that no fata
anendnent of indictnment woul d have occurred if grand jury
i ndi ctment had charged "unnaned principals."), overruled in part
on other grounds, United States v. Adanson, 700 F.2d 953 (5th
Cir. 1983). 1In any event, the evidence regarding the Sellers
| oan is not necessary to prove the governnent's theory of fraud;
therefore, any alleged error in the adm ssion of such evidence
woul d be, at nost, a harnless variance. 1d. (noting that
variance occurs "where the evidence proves facts different from
those alleged in the indictnent[,]" but does not materially alter
the nature of the charged of fense).

4 The val ue of the properties as reflected in the
appraisals is not revealed in the record. Wen asked by the
district court whether Fall brook obtained appraisals on the
properties, Stephen Marshall (the President of Fallbrook at the
time that the | oans were approved) replied, "I"msure we did."

> The parties do not dispute that Shell, Sellers and C enobns
were credi tworthy borrowers.



were formally established. denobns, by contrast, never signed
any | oan docunents as "trustee."

Baker's apparent role, as a real estate broker, was to find
individuals willing to "warehouse" Gl bert's property unti
G lbert could find builders who wanted to buy the property to
construct houses thereon. Sellers, for exanple, testified that
he was told by Baker that "[e]ven though | was taking title to
these lots, | was not taking themfor nyself. | was stil
hol di ng them on behalf of M. G lbert." Baker |ikew se told
Shell that "M. G lbert would cover the carrying costs of holding
the lots" and that Shell was supposed "to hold the lots" for
Glbert until Glbert could find a buyer. Al three borrowers
testified that they did not expect to own the Iots very |ong
because they expected Baker or Glbert to find buyers within the
original 90-day termof the loan. Al three borrowers, however,
admtted that, if a buyer could not be found, they understood
that their personal guaranties created a |egal obligation to
repay the loan. In return for his recruiting efforts with
Sellers and Shell, Baker received a brokerage comm ssions
totaling approximately $4, 600 ($2,300 per transaction).

Glbert's activities were nore varied. For exanple, shortly
after the | oans had been closed, G lbert paid Shell and C enobns
$2,300 each. Shell, a licensed real estate broker, testified
that his $2, 300 represented paynent of a brokerage conm ssion to
hinself. Cenons testified that his $2,300 represented paymnent
for unrelated | egal services rendered for Glbert. Glbert's
role al so included paying the closing costs and nmaki ng the
interest paynents on all three |oans. After paying off the his
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i ndebt edness to the original nortgagee (Rem ngton), Gl bert nade
over $70,000 in "profits" fromthe three transactions with Shell,
Sellers, and C enons.

After the initial ninety-day termof the three | oans
expired, the | oans were extended on several occasions. During
this period, the housing market in Houston had suffered a
reversal and it becane apparent that the lots were not going to
sell. Fallbrook refused to grant another extension and began
pressuring the borrowers to nake a principal paynent on the
| oans. When confronted by Fall brook, however, each borrower told
the bank to look to Gl bert because Gl bert had prom sed that he
woul d pay off the | oans. Wen paynent was not forthcom ng from
either Glbert or the borrowers, Fallbrook instituted foreclosure
proceedi ngs and experienced a total deficiency of over $100, 000.

G |l bert and Baker were subsequently indicted on one count
each of conspiracy to commt bank fraud in violation of 18 U S. C
§ 371, and one count each of bank fraud in violation of 18 U S. C
8§ 1344. The governnent's theory in this case was that Gl bert
and Baker arranged for Shell, Cenons, and Sellers to obtain
| oans from Fal | brook as an "accommodation" to G| bert, who
(unbeknownst to Fall brook) had prom sed to pay off the |oans.
Such accommodati on | oans, the governnent contends, had the
purpose and intent of defrauding the bank because the bank's
credit decision would, at a mninum have been affected if it had
known that the "true" borrower was G| bert, the purported
"seller."

A jury convicted Baker of the substantive count of bank
fraud, but found himnot guilty of conspiracy. The jury found
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Glbert guilty of both bank fraud and conspiracy. G lbert was
sentenced to thirty nonths of inprisonnent to run concurrently on
each of the two counts, as well as $35,000 restitution, three
years of supervised rel ease, and a $100 speci al assessnent.

Baker was sentenced to twelve nonths of inprisonnent, $4600 in
restitution, and a $50 special assessnent. Both nen filed a
tinmely appeal to this court, asserting that there was

i nsufficient evidence to support their convictions. W affirm

1. STANDARD OF REVI EW
The scope of our review of the sufficiency of the evidence
after conviction by a jury is narrow. W nust affirmif a
reasonable trier of fact could have found the evidence

established guilt beyond a reasonable doubt. United States v.

McCord, 33 F.3d 1434, 1439 (5th Gir. 1994), petition for cert.

filed Feb. 21, 1995; United States v. Townsend, 31 F.3d 262, 266

(5th Gr. 1994). W consider the evidence, and all reasonable

i nferences which can be drawn therefrom in the Iight nost
favorable to the verdict. MCord, 33 F.3d at 1439; Townsend, 31
F.3d at 266. The evidence need not exclude every reasonabl e
hypot hesi s of innocence or be wholly inconsistent with every
concl usi on except that of guilt, and the jury is free to choose
anong reasonabl e constructions of the evidence. MCord, 33 F.3d
at 1439. Thus, evidence tending to show that the |oans were

legitimate is insufficient to require a reversal. United States

v. Parekh, 926 F.2d 402, 406 (5th Cr. 1991).

I11. ANALYSI S
6



The federal bank fraud statute states:

Whoever know ngly executes, or attenpts to execute, a
schenme or artifice--
(1) to defraud a financial institution; or
(2) to obtain any of the noneys, funds,
credits, assets, securities, or other
property owned by, or under the custody or
control of, a financial institution, by neans
of false or fraudul ent pretenses,
representations, or prom ses;

shal |l be fined not nore than $1, 000, 000 or inprisoned
not nore than 30 years, or both.

18 U.S.C. § 1344.
Thus, the statute broadly prohibits two types of conduct:
(1) knowi ng fraud; or (2) know ng obtai nnent of property by false

or fraudul ent pretenses or representations. See United States v.

LeDonne, 21 F.3d 1418, 1425-27 (7th Cr.), cert. denied, 115 S

Ct. 584 (1994). The question in this case is whether the
evi dence was sufficient to prove, beyond a reasonabl e doubt, that
G lbert and Baker acted with the requisite intent to defraud.

The requisite intent to defraud under 8 1344 is established
if the defendant acted knowingly and with the specific intent to
deceive, ordinarily for the purpose of causing sone financial
| oss to another or bringing about sone financial gain to hinself.

United States v. Saks, 964 F.2d 1514, 1518 (5th Cr. 1992);

United States v. Lenons, 941 F.2d 309, 314-15 (5th Cr. 1991).

An actual financial loss is not required; exposing a financial
institution to a risk of loss is sufficient to support a bank

fraud conviction. United States v. Holley, 23 F.3d 902, 908 (5th

Cr.), cert. denied, 115 S. C. 635 (1994); Saks, 964 F.2d at

1519.



The governnent's theory, both in the indictnent and at
trial, was that Gl bert and Baker's schene to obtain "nom nee"
borrowers to "warehouse" Gl bert's property evidences their
intent to defraud Fall brook.® Specifically, the indictnent
all eges that Gl bert and Baker comm tted bank fraud because they
"f[ound] nom nee buyers for the lots that Janes A G| bert owned
in Wnbl edon Estates and Racquet Club[,]" and that G| bert and
Baker "woul d and did prom se Kentner Shell and Rex C enobns that
Fal | brook Bank woul d | ook solely to Janmes A Gl bert for
repaynent of the loans." The gravanen of the governnent's theory
is that Fallbrook was defrauded because, if it had known that
Shell, Sellers, and C enons were "nom nee" borrowers for G| bert,
it would have affected Fall brook's credit decision.

In the ordinary nom nee borrower situation, the nom nee
borrows noney in his own nane and then passes the proceeds al ong
to athird party who, in turn, prom ses the nom nee that he wll
repay the loan. To use an exanple fromone of the defendant's
cl osing argunents, a father nmay borrow noney in his own nane in
order to purchase a car for his daughter, who then prom ses her
father that she will make the car paynents. Under ordinary
ci rcunst ances such as these, a nom nee |loan is not fraudul ent
because the sales transaction (i.e., the purchase of the car) is

at arms length. The father (nom nee) has an incentive to borrow

6 The governnent al so argued that Gl bert and Baker's schene
defrauded Fal | brook because the three | oans, totaling $ 690, 000,
exceeded the bank's maxinmum all owable lending limt to one
borrower. See 12 U S.C. 8§ 84. W need not address the viability
of this argunent, however, as we find sufficient evidence of an
intent to defraud in Glbert and Baker's solicitation and use of
nom nee borrowers.



only as nuch as is necessary to pay fair market value for the
car. The lender is not placed at risk because the | oan anount
accurately reflects the value of the car, in which the | ender
hol ds a security interest.

By contrast, when the nomnee is a nom nee for the purported

"seller," the transaction becones nuch nurkier. 1In such a
situation (as in the case at bar), the nom nee borrows noney to
accommodate the owner of the collateral, who needs to rai se noney
but, for whatever reason, cannot or chooses not to borrow noney
against the collateral in her own nane. |In essence, the "true"
borrower and the "seller" are one and the sanme. |If a lender is
unaware that the borrower has a "side agreenent” with the seller
in which the seller promses to repay the | oan, the bank has been
pl aced at a risk of |loss and hence, defrauded. The transaction
bet ween the nom nee borrower and the seller is, by definition,

not conducted at armis length-- the parties have colluded to
"sell" collateral at a price fixed by the seller. The "sal es"
price is not the product of good faith negotiations at arnis

I ength but the seller's need for cash. A bank which | ends noney
to finance such a "sale" is therefore lending its noney with
blinders on; it cannot see that the borrower is not a BFP. It
beli eves that the borrower has negotiated the sales price and
that the sales price accurately reflects the value of the
collateral. It does not know that the borrower has nerely

accepted the "sales" price dictated by the seller.’

" The potential for over-inflating the "sales" price in a
nom nee transaction involving the seller may be evidenced in
this case by the fact that, in the declining Texas real estate
mar ket of late 1986, G lbert made a total "profit" of over
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G |l bert and Baker argue that there is insufficient evidence
to support their convictions for bank fraud because: (1) the bank
was not placed at a risk of |oss because the borrowers were
creditworthy; and (2) they did not make any fal se or fraudul ent
representations to the bank. In addition, Gl bert nmakes a
derivative argunent that there is insufficient evidence to
support conspiracy conviction because there is insufficient
evidence to prove that he comnmtted bank fraud. W proceed to
address each of these argunents in turn.

Wth regard to the first contention-- that the bank was not
pl aced at a risk of |oss because Shell, Sellers, and O enons were
creditworthy-- we explicitly rejected an anal ogous ar gunent

rai sed by the defendant in United States v. Saks, 964 F.2d 1514

(5th Gr. 1992), in which we stated:

Def endants al so contend that they could not
have comm tted bank fraud because the | oan

t hey obtained was anply secured, and they
assuned a legal obligation to repay it. They
mai ntai n that under these circunstances, any
om ssions concerning [an undi scl osed | oan
reci pient's] involvenent were sinply not
material. W disagree. The fraudul ent | oan
transaction plainly exposed Security and the
other lenders to a risk of loss, which is al
that is required under § 1344,

ld. at 1519; see also United States v. Parekh, 926 F.2d 402, 407

n.8 (5th Cr. 1991) ("A debtor's financial ability to repay the
note is [] necessary but not sufficient to render a | oan
legitimate."). In addition, in the anal ogous context of the
mail/wre fraud statute, 28 U . S.C. § 656-- which is the nodel

upon which the bank fraud statute was built-- numerous Courts of

$70,000 fromthe transactions with Sellers, Shell, and d enobns.
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Appeal have concluded that the nom nee's creditworthiness is
irrelevant to determ ni ng whether the defendant (a bank insider)

acted with an intent to defraud. See United States v. Bl anco,

920 F.2d 844, 846 (11th Gr. 1991) ("The fact that the naned
borrowers on these | oans may have had the financial ability and
intent to repay the |oans does not alter our concl usion

It is the failure to disclose the interest of the bank officer in

the I oans which justifies finding that the funds have been

m sapplied."); United States v. WAl ker, 871 F.2d 1298, 1307 (6th
Cir. 1989) (where loan is made for benefit of undiscl osed bank
of ficer, naned debtor's ability to repay loan is immterial);

United States v. dson, 825 F.2d 121, 123 (7th Gr. 1987) (sane);

United States v. Wl f, 820 F.2d 1499, 1503 (9th Gr. 1987)

(sanme), cert. denied, 485 U S. 960 (1988); United States V.

Krepps, 605 F.2d 101, 108 (3d Cir. 1979) (sane).?

Gl bert and Baker's next argunent is that they cannot be
convi cted of bank fraud under 8 1344(a)-- the false or fraudul ent
representations theory-- because there is no evidence that either
one of them nmade a fal se or fraudulent representation to

Fal | brook. Specifically, they contend that Fallbrook knew or

8 Glbert also argues in his brief that the district court
erred in refusing to submt a requested jury instruction which
read:

If at the time the |oan is nmade, the naned borrowers
are both financially capable of repaying the |oans and
intend to repay the |oans, then the Defendants cannot
be found guilty as charged in the indictnent.

As we concl ude above, the debtor's financial capability and
intent to repay is not a defense if the schene placed the
financial institution at a risk of loss. Accordingly, it was not
error for the district court to refuse to submt an instruction
whi ch has no basis in the | aw
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shoul d have known that the naned borrowers were acting as
nom nees. They first point to the fact that the | oan docunents
on all three |loans revealed that Gl bert was the seller of the
property. Wile it is true that Glbert is listed on the
contracts of sale as the seller, this does not notify Fall brook
that Gl bert was the true borrower. 1In short, the appearance of
Glbert's nane on the contract of sale did nothing to inform
Fal | brook of the existence of a side agreenent anong the
contracting parties. It is precisely Glbert's dual role as both
the seller and the true borrower which placed the bank at risk.
G | bert and Baker next argue that because Shell and Sellers

signed all docunents with Fallbrook as "trustee,"” Fall brook knew
or should have known that these two nen were acting as nom nees.
Thus, Fallbrook's failure to inquire further as to the identity
of the true borrower indicates that the identity of the true
borrower was irrelevant to Fall brook's | ending deci sion.

Fal | brook' s deci sion to approve these two | oans w t hout know ng
the identity of the true borrower evinces Fallbrook's tacit
agreenent to |oan the noney to Shell and Sellers as nom nees.

As an initial matter, we note that C enons did not sign any
| oan docunents as "trustee." Thus, even assum ng arguendo that
this argunment has nerit, it would not alter our conclusion that
G lbert and Baker commtted bank fraud by soliciting and using
Cl enons as a nom nee borrower. In addition, while it may be true
that the use of the term"trustee" put Fallbrook on notice that
Shell and Sellers were acting as nom nees, it does not
necessarily follow that Fall brook was on notice that G| bert--

the seller-- was the true borrower.
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The undi sputed testinony before the jury indicated that it
is common for real estate to be held in trust for undisclosed
beneficiaries. The testinony also indicated that Fallbrook did
not inquire as to the identity of the trusts' beneficiaries. The
President of Fallbrook at the tinme the | oans were approved
testified that he was not aware of any side agreenent between
G lbert and the borrowers. He also testified that know edge of
such an agreenent woul d have affected his decision to nmake the
| oans. Furthernore, while it is true that G| bert nade the
i nterest paynents on all three | oans, the source of these
i nterest paynents was hidden fromthe bank. The trial evidence
indicated that Gl bert nmade the interest paynents by witing
checks to Shell, Sellers, and C enons; once Gl bert's checks
cleared, Shell, Sellers, and Cenbns wote their own checks to
Fal | brook. By naking the interest paynents in this manner,

G lbert's status as the true borrower continued to be hidden from
Fal | brook. Under the totality of these circunstances, it was
reasonable for the jury to infer that Fallbrook did not know that
G lbert-- the supposed "seller"” of the property-- was the trust
beneficiary, as opposed to a third party BFP. Thus, the argunent
that there was insufficient evidence to prove an intent to
defraud because Fall brook knew that Gl bert was the true borrower
is without nerit.

In short, the governnent proffered sufficient evidence for a
reasonable jury to infer that Gl bert and Baker solicited and
entered into "side agreenents”" with Shell, Sellers and C enobns
whereby Shell, Sellers and C enons agreed to borrow noney from
Fal | brook on behalf of G lbert, wthout disclosing that G| bert
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had prom sed to repay the loans. In short: the |oans were
arranged by Baker and G lbert; Glbert paid all closing costs on
the loans; Gl bert nade all interest paynents on the |oans; al
three borrowers denied liability when the notes becane due and
told Fall brook to look to Glbert for paynent; the parties
admtted that they did not negotiate over the price paid for the
| ots; and when the lots were finally sold at a foreclosure sale,
Fal | brook suffered a total deficiency of over $ 100,000. View ng
this evidence in the light nost favorable to the verdict, a
reasonable jury could infer that Gl bert and Baker solicited and
obt ai ned nom nee borrowers with an intent to defraud Fall brook
Nat i onal Bank.

Glbert's final argunent is that there is insufficient
evi dence to support his conviction of conspiracy in violation of
18 U.S.C. 8 371. Specifically, Glbert argues that there is
insufficient evidence to prove that he possessed the requisite
intent to conspire because he did not possess the requisite
intent to defraud. 1In light of the concl usion reached above that
there was sufficient evidence fromwhich a jury could infer that
G lbert intended to defraud Fall brook, this argunent is wthout

merit.

V. CONCLUSI ON

For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED
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