IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2953
Conf er ence Cal endar

THE UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JI LBERTO CARDENAS- LOPEZ,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CR-H93-212-1
 (July 22, 1994)

Before PCOLI TZ, Chief Judge, and JOLLY and DAVIS, Crcuit Judges.
PER CURI AM *

Ji |l berto Cardenas-Lopez (Cardenas) asserts that the district
court's factual finding that he was the organi zer or | eader of a
crimnal activity that involved five or nore participants was
clearly erroneous. Hi's argunent is unavailing.

This Court reviews trial court findings of fact regarding

Sentencing Guideline issues for clear error. United States v.

Mr, 919 F.2d 940, 943 (5th Gr. 1990). The district court is

allowed to rely on informati on contained in the PSR when maki ng

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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factual sentencing determ nations as long as the information
relied upon bears a mninmumindiciumof reliability. United

States v. Vela, 927 F.2d 197, 201 (5th Gr.), cert. denied, 112

S.C. 214 (1991). A defendant bears the burden of denonstrating
that the information contained in the PSRis materially untrue.

United States v. Rodriquez, 897 F.2d 1324, 1328 (5th Gr.), cert.

deni ed, 498 U.S. 857 (1990).

If no relevant affidavits or other evidence are submtted to
rebut the information contained in the PSR, the district court is
free to adopt its findings without further inquiry or
explanation. Mr, 919 F.2d at 943. Furthernore, district courts
may adopt di sputed PSR facts when the record indicates that the
district court, at least inplicitly, considered the rel evant

argunents and decided to credit the PSR s position. See United

States v. Sherbak, 950 F.2d 1095, 1099-1100 (5th Gr. 1992).

Cardenas offered no rebuttal evidence to support his
assertion that co-defendant Maria Vega-Trevi no's statenent
regardi ng the existence of other distributors of falsified
i mm gration docunents was not sufficiently reliable. See Mr,
919 F.2d at 943. PSR information supplied by investigating

agents has been deened sufficiently reliable. See United States

v. Manthei, 913 F.2d. 1130, 1138 (5th Cr. 1990). Furthernore,
the district court specifically stated that it believed "there
were other distributors,” and thus explicitly considered the

rel evant argunents and decided to credit the PSR s position. See
Sher bak, 950 F.2d at 1099. Cardenas has not shown that the

district court's finding in this regard was not clearly
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erroneous.

On appeal, Cardenas attenpts to recast his allegations and
sets forth argunents not raised in the district court.
Specifically, he argues that he did not actually organize or |ead
a nunber of the individual participants, including the
al i en/ smuggl er and the unidentified woman. He al so nai ntains
that the use of "other distributors" to reach a total of five or
nmore participants was erroneous because by doing so, the district
court | ooked beyond the offense of conviction and inproperly
enl arged the class of participants. These specific argunents
were not presented in the district court.

This Court will not consider issues raised for the first

time on appeal " unless they involve purely |egal questions and

failure to consider themwould result in manifest injustice.

United States v. Garcia-Pillado, 898 F.2d 36, 39 (5th Cr. 1990)
(citation omtted). A district court's determ nati on whether a
defendant is a | eader or an organizer is a factual determ nation.

See United States v. Pofahl, 990 F.2d 1456, 1480 (5th G r. 1993).

Thus, Cardenas' new argunents raised for the first tinme on appeal
regarding his role in the offense are not reviewabl e.

Assum ng, argquendo, that the issues have been preserved,
this Court recently foreclosed the argunent that a | eader or
organi zer had to exercise control over all of the individual
participants, holding that the exercise of control over at |east
one other participant was sufficient to justify a four-I|evel

enhancenent. See United States v. Ckoli, 20 F.3d 615, 616 (5th

Gir. 1994).
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Further, the district court may properly consider not only
the contours of the charged offense, but the "contours of the
underlying schene itself,"” and "l ook beyond the narrow confines
of the offense charged to consider all relevant conduct." Mtr,
919 F.2d at 945. Cardenas has not offered any evi dence
supporting his assertion that the district court inproperly
enl arged the class of participants. See id.

AFFI RVED.



