UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-2948
Summary Cal endar

LEROY CANNON, JR
Pl ai ntiff-Appellant,
VERSUS

DONNA SHALALA, Secretary of
Heal th and Hunan Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 92-3241)

(Cct ober 4, 1994)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVI S, Circuit Judges.
PER CURI AM !

Leroy Cannon, a 60-year-old fornmer truck driver, appeals the
district court's summary judgnent rejecting his <claim for
disability benefits under the Social Security Act. 42 U S. C. 88 301
et seq. W affirm

| .
Cannon raises two issues on appeal: 1) the Secretary shoul d

have given controlling weight to the treating physician's opinion

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



under the correct | egal standards; and 2) the Secretary's decision
was not supported by substantial evidence.
A

This court's review is limted to determ ning whether the
record as a whole shows that the district court was correct in
concl udi ng that substantial evidence supports the findings of the
Secretary and whether any errors of | aw were made. Fraga v. Bowen,
810 F.2d 1296, 1302 (5th Cr. 1987).

Cannon has the burden of proving that he is disabled within
the neani ng of the Social Security Act. Fraga, 810 F.2d at 1301.
The statute defines disability as the "inability to engage in any
subst anti al gai nf ul activity by reason of any nedically
det erm nabl e physical or nental inpairnent which . . . has |asted
or can be expected to |l ast for a continuous period of not | ess than
12 nonths." 42 U S.C. 8§ 423(d)(1)(A). In evaluating a claim of
disability, the Secretary follows the famliar five-step sequenti al
anal ysi s. ?

The Adm ni strative Law Judge (the "ALJ") found (under step 4)
that Cannon had significant physical and nental problens that
prevented himfromreturning to his previous job as a truck driver.

At step five, however, the ALJ concluded that Cannon did not have

2 1) whether the claimant is presently engaging in
substantial gainful activity, 2) whether the claimant has a severe
i npai rment, 3) whether the inpairnment is listed, or equivalent to
an inpairnent listed, in Appendix 1 of the Regul ations, 4) whet her
the i npai rment prevents the cl ai mant fromdoi ng past rel evant work,
and 5) whether the inpairnent prevents the claimant fromdoi ng any
ot her substantial gainful activity. 20 CF.R § 404.1520; Mise v.
Sullivan, 925 F.2d 785, 789 (5th Cr. 1991).
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a nental inpairnent sufficiently severe to neet the criteria for
disability under 8§ 12.00 of the Social Security Adm nistration's
regul ations. 20 C.F.R Part 404, Subpart P, Appendix 1, 88§ 12.00.°3
In reaching this conclusion, however, the ALJ rejected the
testinony of the treating psychiatrist, Dr. Anps Azunba, who
testified that Cannon net the criteria for a nental disability
under § 12. 00.

An ALJ may reject the opinion of a treating physician provided
the opinion is contradicted by "other substantial evidence" in the
record. 20 C F. R 404.1527(d)(2). Accordingly, even though Dr.
Azunba was Cannon's treating physician, the ALJ was entitled to
reject that opinion if it was not adequately supported by the
record as a whole. Spellman v. Shalala, 1 F.3d 357, 364-65.

Qur review of the record persuades us that the ALJ's
conclusion is supported by substantial evidence in the record
First, the decision is supported by the testinony of other nedical
W t nesses. Dr. Pollock found that Cannon's synptons were
control |l ed when he took his nedication. Dr. Altschuler, a nedica
advi sor, al so provided testinony that confirnmed the ALJ' s deci sion.
From his review of the nmedical records, Dr. Altschuler found no

evidence of a very severe psychotic process, severe depression,

3 In order to neet the |evel of severity required for
classification as nentally inpaired under the regul ations, an
applicant nust neet the criteria of both Parts "A'" and "B" of
Appendi x 1, 8 12.00 et seq. The ALJ concl uded that Cannon failed
to neet the criteria of Part "B" which determ ne the severity of
the applicant's condition. Specifically, Cannon was not affected
by any severe "organic nental disorders" under 8§ 12.02 or any
"affective disorders" under § 12.04.
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noderate denentia, or abnormal organic damage. Dr. Altschuler
further found that there was no evidence of any serious inpairnent
in social function.

Cannon admits that the record is unclear as to his nental
condition but argues that this is even nore reason to accept Dr.
Azunba's conclusions inthis respect. But Dr. Azunba's own reports
i ndi cated that Cannon no | onger had a depressed nood and that he
had responded well to nedication.

In fact, Cannon's own testinony tends to confirm the ALJ's
deci sion. Cannon testified at his hearing that he felt better while
using his nedication. Significantly, Cannon testified that he was
able to work as a mnister in his church every week. Thi s
testinony supports the ALJ's conclusion that Cannon did not neet
one of the criteria for nental inpairnment under Part "B" of the
regul ation--serious inpairnment in social and conmuni cation skills.
Appendi x 1, 8§ 12.00(C) (2).

B

We are also persuaded that the ALJ was entitled to concl ude
t hat Cannon could performother work in the econony. Substanti al
evi dence supports this conclusion. M. Vasquez, a vocational
expert, testified at the hearing that jobs were available in both
the national and regional econony that Cannon coul d perform based
on his nental and physical condition. This testinony supports the
ALJ' s concl usion that Cannon can performother gainful enploynent.

Mise, 925 F.2d at 789.



.

In sum the nedical evidence denonstrates that Cannon has sone
m nor physical problenms and a mnor nental condition that is
controlled with nedication. Cannon has quit snoking, which has
decreased his chest pain, and he takes nedication for his back
pain. Cannon also plays with his grandchildren, reads the paper,
hel ps with housework, drives, works as a mnister at his church,
and cuts his lawn. Therefore, the testinony of Cannon and his | ay
W t nesses, together with Dr. Altschuler's and M. Vasquez's
testinony, constitutes substantial evidence to support the ALJ's
determ nation that, while Cannon could not perform his past work,
he was not disabled within the neaning of the Social Security Act.

AFF| RMED.



