IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2927

ANTHONY ATKI NS,
Pl ai ntiff-Appellant,

ver sus

Rl CHARD D. KASPER, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

(CA H 93 2587)

(Sept enber 6, 1994)

Before WENER, EMLIO M GARZA, and BENAVIDES, G rcuit Judges.
PER CURI AM *

In this prisoner pro se civil rights suit filed under 42
US C 8§ 1983, Plaintiff-Appellant Anthony Atkins conplains to us
that the district court erred in dismssing his action as frivol ous

pursuant to 28 U.S.C. 8§ 1915(d). Atkins continues to insist here,

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



as he did in the district court, that the defendant prison
officials violated his Ei ghth Anendnent right to be free of cruel
and unusual punishnment and that his procedural due process rights
were violated as well. As we disagree with Atkins' argunents, we
affirmthe district court's dism ssal.
I
FACTS AND PROCEEDI NGS

As a prisoner incarcerated by the State of Texas and
proceedi ng | FP, Atkins sued state prison officials, claimng that
his constitutional rights were violated when he was deni ed food.
Three non-consecutive incidents are nentioned. The first incident
occurred when Atkins conpl ai ned about the size of his portion of
French-fried potatoes. According to Atkins, the prison guard
refused Atkins' request for a larger portion, denying that Atkins
was entitled to nore; whereupon Atkins responded that he had the
right to receive extra portions of everything except neat and
dessert. Atkins was eventually escorted fromthe dining hall for
creating a disturbance. As aresult of his ejection, Atkins m ssed
that nmeal. The second and third denials of food, which occurred on
di fferent, non-consecutive days, resulted fromAtkins' violation of
the prison's nealtine dress code. Li ke any nunber of eating

establishnents on the "outside," the prison apparently goes by the
rule, "No Shoes, No Shirt, No Service." It seens that Atkins was
refused a breakfast neal that he sought to obtain while shirtless,
and was refused anot her breakfast that he sought to obtain while

shoel ess.



Atkins filed a grievance with prison authorities, conplaining
only of the first denial (hereafter, the French-fries incident).
In this grievance, he clained that such denial violated the
prison's own regul ati on which he quotes as providing that "no food
shall be withheld as a disciplinary sanction for an individual
inmate in the general population.” In rejecting that grievance,
the authorities concluded that Atkins had forfeited his entitlenent
to that particular nmeal by being disruptive.

Atkins then filed the instant action, claimng that prison
officials violated his constitutional rights to be free fromcruel
and unusual punishnment and to receive due process. In dismssing
Atkins' suit as frivolous within the neaning of § 1915(d), the
court concluded that his conplaint |acked "an arguable basis in
| aw' because the allegations did not establish an Ei ghth Arendnent
vi ol ati on and because the prison officials had not abused the w de
discretion they are afforded in nmaintaining order. The district
court voiced an alternative ground for dismssing the conplaint as
frivolous, i.e., that it had "no chance" of success.! Atkins
tinely filed a notice of appeal.

|1
ANALYSI S

As a prelimnary matter we sunmarily di spose of Atkins' Eighth

! I'n Booker v. Koonce, 2 F.3d 114, 115-16 (5th Cr. 1993), we
determ ned that dismssal of an IFP petition is inappropriate if
the claim asserted has even a slight chance of success. In this
case we need not address whether "no chance" of success is
di stinguishable from a "slight chance” of success because the
district court here principally dismssed Atkins' action as having
no arguable basis in | aw




Amendnent "cruel and unusual punishnment” claim He does not have
even a colorable claimthat denial of a single neal sQor, for that
matter, three single neals on three different, non-consecutive
dayssqQrises to the | evel of cruel and unusual punishnent, if indeed
it constitutes punishnment at all.? As Atkins cannot and does not
all ege that denial of the single neal involved in the French-fries
i nci dent deprived himof sufficient nutritional value to preserve
his health, the district court was emnently correct in dismssing
as frivolous his cruel and unusual punishnent claim We shal |,
therefore, address that claimno further.

The remaining issue presented by this appeal involves the
prison regulation which Atkins quoted as providing that "no food
shall be withheld as a disciplinary sanction for an individual
inmate in the general population.” W have held that state prison
regul ati ons couched in mandatory | anguage that explicitly limt a
prison official's discretion may create liberty interests.® Atkins
woul d have us decide his due process claim in the "liberty
interest" rubric, and to conclude thatsQabsent notice and a
predeprivati on hearingsQdepriving himof the neal involved in the

French-fries incident violated the prison's own regulation

2 See Geen v. Ferrell, 801 F.2d 765, 770-71 & n.5 (5th Cir.
1986) (concluding that serving of two neals instead of three neals
a day did not constitute punishment when two neals provide
sufficient nutritional value to preserve health); Cooper v.
Sheriff, Lubbock County, 929 F.2d 1078, 1083 (5th Gr. 1991)
(concluding that denial of adequate food is a form of
puni shnment sQconti nual denial for twelve days states a claim of
"“cruel and unusual " puni shnent).

® E. 9., Dzana v. Foti, 829 F.2d 558, 560 (5th Cr. 1987).
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proscri bing denial of food as a disciplinary sanction. But that is
a classic red herring, for Atkins' loss of the single neal during
the French-fries incident cannot properly be characterized as a
di sciplinary sanction at all.

To the contrary, Atkins lost the right to eat the single neal,
the deprivation of which he conplains of here, as a natural and
predi ctabl e consequence of the neal-tine disturbance that he
created. He missed that neal only as the incidental result of a
prison official's effort to maintain order in the dining hall, not
as a disciplinary sanction for that disturbance or for sone
unrelated rule infraction by Atkins. A sinple "parenting" anal ogy
shoul d suffice to explain the distinction we make: |If, as a result
of achild s failure to maintain his roomin an orderly fashion or
of his use of profanity at school or of his show of disrespect for
a parent or teacher, that childis sent to bed "w thout supper," he
w || have been denied food as a disciplinary sanction, albeit for
one neal only. But if because the child is unruly or disobedient
or disruptive at the dinner table the parent dism sses the child
fromthe table before he can eat that particular neal, the denial
of food will not have been a disciplinary sanction but nerely the
incidental result of typical efforts of a parent to maintain order
and decorum at the dinner table.

Even when viewed in the |ight nost favorable to Atkins, that
is precisely what happened in connection with the French-fries
incident. Like an incorrigible or tired or unruly child, Atkins

caused a ruckus ostensibly because he was dissatisfied with the



size of his portion of French-fried potatoes or with the guard's
response to the request for "seconds," or both. When At Kkins
continued (or escalated) this disruption he was escorted fromthe
di ni ng hall because such behavi or can never be countenanced i n any
institutional situation, particularly inprison. Odnlyincidentally
did he mss that particular neal, and then only for the obvious
reason that prison officials could not be expected to abide
unrul iness and disruption at any gatherings of prisoners such as
those that of necessity occur in dining halls at nealtines.

| rrespective of whether Atkins was properly or inproperly
denied nore French-fries or a second hel ping, he clearly was not
denied that neal as a disciplinary sanction; ergo the prison
regulation prohibiting denial of food as a disciplinary
sanctionsQand any |liberty interest possibly created by the adoption
of that regulationsQwas never inplicated; ergo the Due Process

Cl ause was never inplicated. The regulation in question cannot

reasonably be read to create a "liberty interest” in a prisoner's
being served a particular neal, no matter how disruptive or
uncooperative the prisoner may becone during that neal. That the

prison officials' action happens to have a side effect of denying
meal service cannot be fairly characterized as anything nore than
an expected and acceptable result of a legitinate act of
mai nt ai ni ng order. For the subject regulation to be read as
broadly as suggested by Atkins would nean that to maintain order in
the dining roomprison officials could never eject a prisoner who

causes a disturbance if coincidentally that prisoner would m ss



that particular neal. To approbate such a nonsensical
interpretation would indeed be to interfere in day-to-day prison
admnistration that is best left to the professionals in that
field.

We cannot help but agree with the district court that, I|ike
t he Ei ght h Amrendnent "cruel and unusual punishnent" claimproffered
by Atkins, his due process clai mhas no arguable basis in | aw and,
inthe alternative, no realistic chance of success. Therefore, the
ruling of the district court dism ssing Atkins' action as frivol ous
under 8 1915(d) is
AFFI RVED.



