UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-2925
Summary Cal endar

M CHAEL MCNATT,
Pl ai ntiff-Appellant,
VERSUS
STATE OF TEXAS, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
( CA- H 93- 3006)

(Sept enber 19, 1994)
Bef ore DUHE, W ENER, and STEWART, Circuit Judges.
PER CURI AM !

Appellant, a part-tine police officer with the Cear Lake
Shores Police Departnent, sued the State of Texas, Harris County,
and the Harris County district attorney under 42 U S C. 8§ 1983
seeking a tenporary restraining order and an i njunction to prevent
his crimnal prosecution; an order declaring the Private

| nvestigators and Private Security Agencies Act? unconstitutional

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

2 Tex. Civ. Code Ann. art. 4413(29bb) (West Supp. 1994).



as applied to him and conpensatory and punitive danmages. The
district court denied the tenporary restraining order and di sm ssed
Appellant's clainms. He appeals. W affirm

Appel l ant conplains that he was unlawfully arrested w t hout
probably cause and in bad faith sinply because he was working for
a construction conpany as a "flagman"; that the district attorney's
office filed a crimnal conplaint against him for alleged
violations of the Private Investigators and Private Security
Agencies Act; and that he was singled out for discrimnatory
enforcenent of that statute. Following a hearing, the district
court denied a tenporary restraining order. The Defendants each
moved to dism ss for various reasons, including abstention under

Younger v. Harris, 401 U S. 37 (1971). The district court, based

on Younger, dism ssed Appellant's clains for injunctive relief. It
did not discuss Appellant's other clains but its order dismssed
the case in its entirety. We therefore construe it as a fina

revi ewabl e order. Unida v. Levi Strauss & Co., 986 F.2d 970, 974

(5th Cr. 1993) (construing a district court's grant of sunmary
judgnent as inplicit denial of a notion to remand the case to state
court).

Al t hough the district court was presented with notions to
dismss, it relied upon matters outside the pl eadings to di spose of
the cl ains. Thus, we review its order as one granting summary

j udgnent . See Fernandez-Montes v. Allied Pilot Ass'n, 987 F.2d

278, 283 n.7 (5th Gr. 1993). W exam ne the issues de novo. See



Abbott v. Equity G oup, 2 F.3d 613, 618-19 (5th CGr. 1993), cert.

denied, 114 S. Ct. 1219 (1994).

Appel lant first argues that the statute he is charged wth
violating itself violates the Equal Protection Cl ause because it
irrationally denies certified police officers not enployed full
time the sanme opportunities for outside enploynent as are afforded
certified police officers who are enployed full tinme. He contends
that it was error for the district court to enploy Younger
abstenti on because he has all eged that the prosecution agai nst him
was undertaken in bad faith. The bad faith exception to Younger is
extrenely narrow and applies only in cases of proven harassnent or
prosecutions undertaken w thout hope of obtaining wvalid

convictions. See Perez v. Ledesma, 401 U. S. 82 (1971); Ballard v.

W lson, 856 F.2d 1568, 1570-71 (5th G r. 1988).

Appellant seeks an injunction against state crimna
proceedi ngs and a declaratory judgnent finding the state statute
unconstitutional. This falls squarely within the holdings of
Younger. His conclusional allegation of bad faith prosecution is
insufficient to bring this case under the exception in Younger.
The record clearly indicates that the district attorney did not
singl e Appell ant out for prosecution and that the office regularly
prosecutes cases under the statute which wusually result in
convi ctions. Additionally, the statute has twce been held

constitutional by state appellate courts. Bragg v. State, 740

SSw2d 574 (Tex. C. App. 1987); Texas Board of Private

| nvestigators etc. v. Bexar County Sheriff's Reserve, 589 S. W2d




135 (Tex. CGv. App. 1979). We find no error in the dismssal of
the clains for injunctive and declaratory relief.

Appel  ant next contends that it was error for the district
court to dismss his conplaint without giving himan opportunity to
anend. Hs only nention in the district court of anmendnent,
however, is in his nmenorandum opposing the defendant's notions in
whi ch he asked, in the alternative, for the opportunity to anend.
He did not indicate then nor since how he planned to anend, nor did
he submt then or now a proposed anendnent. W exam ne for abuse

of discretion. Ashe v. Corley, 992 F.2d 540, 542 (5th Cr. 1993).

We find none even if we construe the |lone phrase in Appellant's
district court brief as a proper request. Having failed to
i ndi cate how he planned to anend his conplaint and noting that any
anendnent of his clainms for injunctive or declaratory relief
agai nst the pending crimnal proceeding would have been futile
under Younger?® there was no abuse of discretion.

AFFI RVED.

3 See Foman v. Davis, 371 U S. 178, 182 (1962).

4



