IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2922
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
MARG L MALDONADO, JR.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR-H 91-0059- 13)

(Sept enber 22, 1994)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Margil Mal donado appeals the sentence he received after
pl eading guilty of conspiracy to possess with intent to distribute
mari huana, interstate travel and transportation in aid of racke-
teering enterprises and conspiracy to conmt the sane, and noney
| aundering and conspiracy to commt the sane, in violation of

18 U S . C 88 371, 1952, and 1956(a)(1)(A (i) and (a)(2) and

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



21 U.S.C. § 841(a)(1), (b)(1)(B)(vii), and (b)(1)(C). Finding no

error, we affirm

| .

Mal donado was sentenced to 262 nont hs' i nprisonnent on each of
counts 1, 104, and 106; 60 nonths on each of counts 2, 5, 6, 41,
105, and 107; and 240 nonths on each of counts 4, 44, and 16, al
to be served concurrently. The court then inposed five years'
supervi sed rel ease for count 1; three years' supervised rel ease on
each of counts 2, 4, 41, 69, 105, and 107; and four years'
supervised release on counts 104 and 106, all to be served

concurrently.

.
A
Mal donado contends that the district court erred by determ n-
ing, pursuant to U S S .G § 3Bl1.1(b), that he was a nanager or
supervisor of a crimnal activity that involved five or nore
participants and that was otherw se extensive. According to
Mal donado, he was nerely a participant transporting drugs and doi ng
meni al tasks, and the presentence report ("PSR') contained no
reliable information regardi ng any enhanced rol e he may have pl ayed
in the offense conduct. He al so argues that the district court
failed to address any of the requisite factors in determning
whet her his offense | evel should be enhanced.

The governnent objected to the statenent in the PSR that



Mal donado' s of fense | evel shoul d be rai sed three points based upon
his role as a supervisor or manager, stating that Ml donado shoul d
be awarded a four-level increase as a |eader or organizer.
Mal donado obj ected to the three-|evel enhancenent, arguing that he
was not hi ng but a gopher.

During the sentencing hearing, the district court addressed
the issue and determned that, while Ml donado did not play the
role of |eader, he was in the next highest range of nmanagenent.
Therefore, his offense | evel was enhanced by three | evel s for being
a nmanager or supervisor.

W will disturb a district court's determ nation regarding a
defendant's role in crimnal activity only if it is clearly

erroneous. United States v. Barreto, 871 F.2d 511, 512 (5th Cr.

1989). A finding is not clearly erroneous if it is plausible in

light of the record read as a whole. United States v. Wi tlow 979

F.2d 1008, 1011 (5th Gr. 1992).

A defendant's offense | evel may be increased by three |evels
if he "was a manager or supervisor (but not an organi zer or | eader)
and the crimnal activity involved five or nore participants or was
ot herwi se extensive." US S G § 3Bl 1(b). For purposes of
section 3Bl.1, the sentencing court nust exam ne the "contours of

the underlying schene." United States v. Mr, 919 F.2d 940, 945

(5th Gr. 1990). Accordingly, an increase for a nmanagerial role
does not depend upon the specific role of the defendant in the
of fense of <conviction, but rather wupon his role in conduct

enconpassed within the scope of the offense of conviction and any



rel evant conduct. United States v. Eastland, 989 F.2d 760, 769 &

n.18 (5th Cr.), cert. denied, 114 S. C. 246, and cert. denied,

114 S. C. 443 (1993).
Factors the sentencing court should consider include

t he exerci se of decision naking authority, the nature of
participation in the comm ssion of the offense, the
recruitment of acconplices, the clained right to alarger
share of the fruits of the crine, the degree of partici-
pation in planning or organi zing the offense, the nature
and scope of the illegal activity, and the degree of
control and authority exercised over others.

8§ 3B1.1(b) coment. (n.4). Additionally, the defendant's role in
a crimnal activity for the purposes of section 3Bl1.1 may be

deduced inferentially from available facts. United States V.

Mant hei, 913 F. 2d 1130, 1135 (5th G r. 1990).

In resolving disputed factual matters at sentencing, the
district court may consider any rel evant evidence with sufficient
indicia of reliability. 1d. at 1138. A PSR generally has that
type of reliability, United States v. Alfaro, 919 F.2d 962, 966

(5th Gr. 1990), and the defendant bears the burden of denobnstrat-
ing that the information contained in the PSRis materially untrue,

United States v. Rodriquez, 897 F.2d 1324, 1328 (5th Gr.), cert.

deni ed, 498 U.S. 857 (1990).

If no relevant affidavits or other evidence are submtted to
rebut the information contained in the PSR, the district court is
free to adopt its findings without further inquiry or explanation.
Mr, 919 F.2d at 943. Furthernore, district courts may adopt
di sputed PSR facts when the record indicates that the court, at

|l east inplicitly, considered the rel evant argunents and decided to



credit the PSR s position. See United States v. Sherbak, 950

F.2d 1095, 1099-1100 (5th Cr. 1992).

The PSR refl ects that although Mal donado was initially brought
into the organi zation as a driver and off-|oader, he was entrusted
in 1986 with overseeing and coordi nating mari huana shi pnments and
nmoney collection in several major U S. cities. After he was
arrested ferrying drugs for the organization, his position of
authority shifted, and he was pl aced in charge of coordinating and
overseei ng | oads of marihuana and the return of its proceeds from
Johnny Russell MIller in Atlanta, Georgia, a distributor/custoner
of the organization.

Bet ween Decenber 1990 and March 1991, Ml donado hel ped
coordinate the shipnent and transportation of 6,000 pounds of
mar i huana. Ti mKal ey woul d contact Mal donado i n Houston, Texas, to
recei ve shi pnents of mari huana reaching up to 50 to 100 pounds. In
Decenber 1990, Mal donado attended a neeting at his business,
Creative Col ors Body Shop, with the | eaders of the organi zation to
di scuss the transportation of mari huana via netal boxes capabl e of
hol di ng 1, 000 pounds. H s place of business was used by the
organi zation to nodify transportation vehicles and to |oad and
store mari huana. The PSR stated that at |east ten [|oads of
mar i huana of 300 pounds api ece were stored there.

Mal donado al so nmai nt ai ned an organi zation fund to pay for the
| egal fees and ot her expenses for nenbers of the crimnal enter-
prise. It was conservatively estimted that Ml donado facilitated

the distribution of at |east 13,636 kil ograns of marihuana during



his involvenent in the conspiracy.

The PSR was prepared from inter alia, interviews with case
agents. PSR information supplied by investigating agents has been

deened sufficiently reliable. See Manthei, 913 F.2d at 1138.

Beyond his allegations of falsehood, Ml donado has not presented
evidence that the information in the PSR is materially untrue
Consequently, the district court was able to rely upon the PSR in
sent enci ng.

At sentencing, in assessing a three-level enhancenent to
Mal donado' s of fense |l evel, the district court stated that given his
exposure to all of the participants and activities in this case,
Mal donado was in the upper ranges of managenent, although not as
high as a |eader or organizer. Even though the court did not
specifically state the factors it had considered in enhancing
Mal donado' s offense level, its statenment above reflects that the
court inferentially deduced Mal donado's role in acrimnal activity
for the purposes of section 3B1.1 See id. at 1135.

Al t hough Mal donado's role in the conspiracy involved the
transportation of drugs, he was nmuch nore than a nere courier or
partici pant. G ven the evidence in the PSR relied upon by the
district court, the court's finding that Ml donado acted in such a

capacity is not clearly erroneous.

B
Mal donado argues that the district court erred in conputing

t he amobunt of nmari huana attributed to him He contends that the



district court inproperly found that 13,636 kil ograns of mari huana
was reasonably foreseeable and that such a finding inproperly
rai sed his offense level to 36. Ml donado argues that the district
court attributed the large anmount to him only because he was a
menber of the organization instead of [|ooking at the anount
accountabl e for his own conduct and the foreseeabl e acts of his co-
conspirators. He contends that there were periods when he was not
involved in the conspiracy but was distributing mari huana on his
own.

"In order to attribute to a particul ar defendant anmounts of a
controll ed substance that was the subject of a conspiracy, the
sentencing court nust determne the quantity of <controlled
substance that the defendant knew or should reasonably have

foreseen the conspiracy would have involved." United States v.

Puma, 937 F.2d 151, 159-60 (5th G r. 1991), cert. denied, 112

S. O. 1165 (1992). The quantity of <controlled substances
reasonably foreseeable to Mal donado is a question of fact. See

United States v. Pofahl, 990 F.2d 1456, 1479 (5th Gr.), cert.

denied, 114 S. Ct. 226, and cert. denied, 114 S. C. 560 (1993).

W review factual findings concerning drug quantity for clear

error. United States v. Anqulo, 927 F.2d 202, 205 (5th Gr. 1991).

The district court found that Ml donado's position in the
organi zation nmade it reasonably foreseeable for himto have known
about the 13,636 kilograns of mari huana. The court observed that
the 13,636 kil ograns was mari huana that actually had been distri b-

uted inregard to real custoners and that it was a relatively snal



anount, considering the scope of the conspiracy. The court then
observed that Ml donado was in a position to know of that vol une
and also to assist directly in its distribution. The court also
observed that Maldonado "sort of nerged" his separate drug
activities with the organi zation at sone point.

Mal donado contends that he was not involved in the organiza-
tion from April 1987 to Decenber 1990, when he was re-recruited
into the conspiracy. The PSR reports, however, that sonetine after
his arrest in April 1987, Ml donado was placed in charge of
distributing mari huana to a main custoner of the organization who
was |ocated in Atlanta, Ceorgia. Shortly after the July 1190
arrest of Maurico Rueben, Ml donado took over Rueben's task of
coordi nati ng and overseeing all the | oads of mari huana transported
to Atlanta and the return of its proceeds to Houston. Therefore,
the finding regardi ng the anount of drugs attri butable to Mal donado
i's supported by the PSR

As stated earlier, "a defendant challenging information
presented at sentencing bears the burden of denonstrating its

untruth, inaccuracy, or unreliability.” United States v. G acia,

983 F. 2d 625, 630 (5th GCr. 1993). Ml donado offered no evidence
at his sentencing hearing to dispute the accuracy of the inform-
tion in the PSR concerning the negotiation and does not offer any
informati on on appeal to support his assertions. Therefore, the
district court could properly rely upon the PSR to nmake its
determnation as to the drug quantity attributable to Mal donado's

participation in the conspiracy and could rely upon that anount to



rai se Mal donado's offense | evel to 36. See Sherbak, 950 F.2d at

1099-1100.

C.
Mal donado argues that the district court erred in not
conducting an evidentiary hearing to resolve the issues regarding
t he amount of mari huana for which he was accountable and his role

in the offense. This lies within the discretion of the district

court. See United States v. Pologruto, 914 F.2d 67, 69 (5th Cr.
1990). When a district court is faced with specifically disputed
facts, it nust resolve them if they are used to determ ne the
sentence. |d.

The district court was aware of Ml donado' s di sagreenent with
the facts concerning his role in the offense and the anount of
drugs attributable to him but it denied Mal donado's notion for an
evidentiary hearing on the two topics. The court observed that it
had heard no suggestion of independent evidence that would shed
light on Ml donado's involvenent. Ml donado's attorney acknow -
edged that he did not have any new testinony and agreed that an
additional evidentiary hearing was not necessary, as there was no
new evi dence. Additionally, Ml donado does not assert on appea
t hat any new evi dence was avail able. Consequently, he has failed
to denonstrate the need for a hearing, and the district court did
not abuse its discretion.

AFFI RVED.



