UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2914
Summary Cal endar

C. LAURETTE RAYMON
Pl ai ntiff-Appellant,
VERSUS

DONNA E. SHALALA, Secretary
of Health and Human Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 91- 1504)

(Cct ober 21, 1994)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !

C. Laurette Raynon appeals an adverse sunmary judgnment that
she is not disabled within the neaning of the Social Security Act.
W AFFI RM

| .

In 1988, Raynon applied for disability insurance benefits,
alleging disability since Novenber 7, 1978, due to pul nonary
sarcoidosis, <chronic Epstein-Barr syndrone, chronic fatigue

syndrone, irritable bowel syndrone, and other synptons. Foll ow ng

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



a hearing, an admnistrative law judge (ALJ) determ ned that
Raynon's inpairnments did not preclude her fromperform ng her past
rel evant work as a social worker and assi stant personnel nanager.
Thus, the ALJ held that Raynon was not di sabled within the neaning
of the Social Security Act at any time from February 24, 1984
t hrough Septenber 30, 1988, the date Raynon was | ast insured for
disability benefits.?

The Appeals Council denied Raynon's request for review
Therefore, the ALJ's decision becane the final decision of the
Secretary.

Raynon sought judicial review of the decision by the district
court, which granted summary judgnent in favor of the Secretary.
1.

In reviewing the Secretary's decision to deny disability
benefits, this court is limted to determ ning whether there is
substantial evidence in the record to support the decision and
whet her the proper legal standards were used in evaluating the
evidence. Villa v. Sullivan, 895 F.2d 1019, 1021 (5th Cr. 1990).
"Substantial evidence is nore than a scintilla, l|ess than a
preponderance, and is such relevant evidence as a reasonable m nd
m ght accept as adequate to support a conclusion."™ 1d. at 1021-22
(citation omtted). A finding of no substantial evidence is

appropriate "only where there is a conspi cuous absence of credible

2 A previous admnistrative decision of February 23, 1984,
determ ned that Raynon was disabled and was entitled to a closed
period of benefits through the end of Septenber 1983. Because
Raynon did not appeal that decision, her claim as it pertains to
the February 23, 1984 decision is subject to the doctrine of
admnistrative res judicata. See 20 C.F. R 8 404.957(c) (1) (1994);
Muse v. Sullivan, 925 F.2d 785, 787 n.1 (5th Cr. 1991).
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choices or no contrary nedical evidence." Johnson v. Bowen, 864
F.2d 340, 343-44 (5th Gr. 1988) (internal quotation and citation
omtted).

To be entitled to disability insurance, the applicant nust
show that she is disabled. The Social Security Act defines
disability as the "inability to engage in any substantial gai nful
activity by reason of any nedi cally determ nabl e physi cal or nental
inpairment ... which has lasted or can be expected to last for a
continuous period of not less than 12 nonths." 42 U. S.C. 8
423(d) (1) (A) (1988). In evaluating whether an applicant is capable
of performng "any substantial gainful activity", the Secretary
follows the well-known sequential five-step process. A finding
that a claimant is not disabled at any point termnates the
eval uati on. Crouchet v. Sullivan, 885 F.2d 202, 206 (5th Cr.
1989). The five-step process requires that: 1) the claimant is
not presently working; 2) the claimnt's physical or nental ability
to do basic work activities is significantly limted by an
i npai rment or conbination of inpairnments; 3) if the claimant's
i npai rment neets or nedically equals an inpairnent listed in the
appendi x to the regulations, then disability is automatic; 4) the
claimant's inpairnent prevents her from doi ng past rel evant work;
and 5) the claimnt cannot perform any other work. See Mise v,
Sullivan, 925 F.2d 785, 789 (5th Gr. 1991); 20 C.F.R 8
404. 1520(b) - (f) (1994).

On the first four steps of the analysis, the claimant bears
the burden of proving her disability. If the fifth step is

reached, the burden shifts to the Secretary to show that the



claimant can performother work in the national econony. Wen v.
Sullivan, 925 F.2d 123, 125 (5th Cr. 1991). If the Secretary
meets this burden, then the clai mant nust prove that she cannot in
fact performthe work suggested by the Secretary. Mise, 925 F. 2d
at 789.

The ALJ followed this five-step process. The ALJ found that
Raynon had not worked since Novenber 1978. The ALJ further found
that Raynon has "sarcoidosis wth residual pulnonary damage;
chronic Epstein-Barr virus syndrone; candidiasis, by history; and
a histrionic personality disorder with somati zation", but that her
i npai rment or conbination of inpairnments did not neet or nedically
equal an inpairnment listed in the appendix to the regul ations.?
The ALJ then noved to step four, and determ ned that Raynon's
i npai rment did not prevent her fromperformng sedentary to |ight

work with sone environnmental limtations. Accordingly, the ALJ

3 Sarcoidosis, a systemc disease of unknown cause, is
characterized by nodul ar i nfl ammatory | esi ons, especially invol ving
the lungs with resulting fibrosis, but also involving | ynph nodes,

liver, spleen, eyes, skin, parotid glands, and phal angeal bones.

STEDVAN S MEDI CAL DI CTlI ONARY 1382 (25th ed. 1990). The acute form
has an abrupt onset and a high spontaneous rem ssion rate; the
chronic formis progressive. THE SLOANE- DORLAND ANNOTATED MEDI CAL-

LEGAL DI CTI ONARY 625 (1987).

The Epstein-Barr virus causes infectious nononucl eosis which
typically consi sts of fatigue, fever, pharyngitis, or
| ynphadenopat hy. THE MERCK MANUAL 2281-83 (16th ed. 1992).

Candidiasis is an infection wth, or disease caused by
Candi da, a genus of yeast-like fungi. STEDVAN S MEDI CAL DI CTlI ONARY
1382 (25th ed. 1990). GCenerally, it is a superficial infection of
the noist cutaneous areas of the body. THE SLOANE- DORLAND
ANNOTATED MEDI CAL- LEGAL DI CTI ONARY 109 (1987).

Somatization is a psychiatric term to characterize the
conversion of nental experiences or states into bodily synptons.
THE SLOANE- DORLAND ANNOTATED MEDI CAL- LEGAL DI CTI ONARY 652 (1987).
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ruled that Raynon was not disabled, as defined by the Social
Security Act, during the period from February 1984 through
Septenber 30, 1988; further analysis of Raynon's cl ai mceased.

Raynon's sole contention is that, as a matter of law, the
Secretary was required to give controlling weight to the opinions
of Raynon's treating physicians over the opinion of the non-
exam ni ng physician designated by the Secretary. She points out
that her treating physicians believed she suffered from chronic
fatigue syndrone, whereas the non-exam ning physician did not
recogni ze the existence of that disease. But, Raynon does not
chal | enge the detail ed accounts of the nedical evidence set out in
the ALJ's decision and the nmagistrate judge's report.*

Odinarily, in determning disability, the opinion and
diagnosis of a treating physician famliar with the claimnt's
condition, treatnent, and responses shoul d be accor ded consi derabl e
wei ght . Scott v. Heckler, 770 F.2d 482, 485 (5th G r. 1985).
Thus, an ALJ may not rely on a non-examning physician's
assessnent, when contrary to, or unsupported by, findings nmade by

an exam ning physician. Villa, 895 F.2d at 1024. Simlarly, the

4 | ndeed, because Raynon failed to object to the nmgistrate
judge's report, she may not attack findings of fact adopted by the
district court except on grounds of manifest injustice. Parfait v.
Bowen, 803 F.2d 810, 813 (5th Cr. 1986); Nettles v. Wi nwight,
677 F.2d 404, 410 (5th Cr. 1982)(en banc). Raynon obfuscates the
issue in this appeal by positing that the opinion of the
Secretary's consultant does not constitute substantial evidence
when that opinion is contradicted by her treating physicians. She
does argue correctly that the Secretary's decision nust be

supported by substantial evidence. In applying this standard, this
court reviews the entire record, not just the contradictory
testinony to which Raynon all udes. In doing so, we are mndfu

that we nust neither reweigh the evidence nor substitute our
judgnent for the Secretary's. Villa, 895 F.2d at 1022.

- 5 -



report of a non-exam ning physician, when it constitutes the sole
medi cal evi dence presented, does not provide substantial evidence
on which to base an adm nistrative decision. |Id.

However, "the ALJ is free to reject the opinion of any
physi cian when the evidence supports a contrary conclusion.”
Bradl ey v. Bowen, 809 F.2d 1054, 1057 (5th Cr. 1987) (interna
quotation and citation omtted). Furthernore, as a matter of |aw,
the opinion of a treating physician is not entitled to greater
wei ght than that of a consulting physician. Adans v. Bowen, 833
F.2d 509, 512 (5th Gr. 1987). When the evidence presents
conflicting testinony and reports, the Secretary, not the courts,
has the duty to resolve material conflicts in the evidence and to
deci de the case. Chaparro v. Bowen, 815 F.2d 1008, 1011 (5th Cr
1987).

The ALJ did not err, as a matter of law, in crediting the
opinion of a non-examning nedical advisor designated by the
Secretary, Dr. Duren, over the opinions of Raynon's long-term
treating physicians, Drs. Jenkins and Posey.?® Dr. Duren, a
specialist in internal nedicine and cardiology, testified at the
hearing that the nedical evidence, during the period under
consideration, denonstrated the existence of two physical or
anatom cal abnormalities -- sarcoidosis and chronic Epstein-Barr
virus (CEBV) -- which were identifiable inpairnents under the

Social Security Act. Dr. Duren also assuned that Raynon had been

5 Raynon's characterization of a third doctor, Dr. Ham | os, as
a "long-tine treating" physician is inaccurate. Dr. Hamlos, a
staff physician at the National Jewi sh Center for |munol ogy and
Respiratory Medicine, sinply conducted a variety of tests on
Raynon, on Decenber 14, 1988.



exposed to, or had, candidiasis at one tinme, although the
| aboratory tests, fromwhich the diagnosis of candi di asi s was nade,
were not part of the record. According to Dr. Duren, the nere
di agnoses of sarcoidosis, CEBV, and candidiasis were not
significant unless there were signs that these conditions were
currently active or had resulted in sone kind of end-organ damage.
He concl uded that Raynon's tests did not showresidual effects from
ei ther CEBV or candi di asi s.

Wth respect to Raynon's sarcoidosis, Dr. Duren stated that he
concurred with the Decenber 14, 1988, nedical report from the
National Jewi sh Center for Imrunology and Respiratory Medicine
Hospital that there was no objective evidence of active
sar coi dosi s. Dr. Duren concluded that Raynon's sarcoidosis had
been very quiescent, with mninmal involvenent of the body and no
evi dence of involvenent outside the |ungs.

Dr. Duren also testified that the nedical comunity had not
entirely accepted chronic fatigue syndrone as a new di sease entity,
and that no objective test exists for fatigue. According to him
the record did not objectively docunent any di sease process which
woul d, with reasonable nedical probability, cause the degree of
fatigue synptons cl ai ned by Raynon. Dr. Duren concl uded that, from
February 1984 to Septenber 1988, none of Raynon's docunented
inpai rments, individually or in conbination, nmet or equalled the
criteria of any listing for the purposes of step three of the
sequential eval uation. He opined that Raynon was nedically
capable, during this period, of performing a light |evel of

physi cal exertion, such as lifting ten pounds frequently and up to



20 pounds occasionally, in an environnent which did not expose her
to heavy dust and funes.

Al t hough Dr. Jenkins stated in a Cctober 10, 1989, l|etter that
Raynon had chronic fatigue syndrone, he acknow edged that she did
not strictly nmeet the criteria for that condition, as set forth in

the Annals of Internal Medicine, because sarcoidosis produced

simlar synptons. Dr. Jenkins stated that Raynon was unable to
performphysical work that would require her to lift or carry upto
ten pounds, or |ift and carry small objects for six hours in an
ei ght -hour day requiring occasional walking or standing. Thi s
opinion was inconsistent with his July 1988 assessnent, which
stated that Raynon was capable of lifting and/or carrying up to 15
pounds and that the only activities she was to "avoid conpletely”
wer e bal anci ng, operati ng heavy equi pnent or certain vehicles, and
exposure to dust, gases, fumes, chem cals, and allergenic agents.?

Dr. Posey's 1989 and 1990 letters indicating that Raynon was
di sabl ed due to chronic fatigue syndrone are weakened by his July
1988 statenent that the diagnosis of CEBV was not nade in his
office, and that he did not have any data relating to this
condition, aside fromthe patient history.

The ALJ noted that the nedical evaluations, after February
1984 and prior to Septenber 1988, showed that Raynon's sarcoi dosis
was relatively mld and generally in rem ssion. He further noted

that chest x-rays, electrocardiograns, electromogram and visual

6 The ALJ noted that Dr. Jenkins' 1988 assessnent alludes to at
| east a sedentary work capacity. The assessnent did not inply that
Raynon's capacity for even sedentary work was significantly
conpr om sed.



exam nation did not show any evidence of heart enlargenent,
arrhythmas, infiltrates, peripheral neuropathy, or significant
visual loss during this period. Additionally, Raynon's treating
physi ci ans' opinions were inconsistent wwth their own assessnents
prior to the expiration of Raynon's insured status in Septenber
1988. Thus, the ALJ acted within his discretion in rejecting the
treating physicians' opinions that Raynon could not perform her
past rel evant work during the period under consideration, because
t hese opi nions were i nconsi stent not only with Dr. Duren's opi ni on,
but also with other evidence in the record. See Spel |l man v.
Shalala, 1 F.3d 357, 364-65 (5th Cr. 1993).
L1l
For the foregoing reasons, the judgnent is

AFF| RMED.



