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EDI TH H JONES, Circuit Judge:”

Veda Schneider filed suit alleging that she was sexual |y
harassed and wongfully di scharged from her job. The court bel ow
granted summary judgnent in favor of the defendant, Whataburger,
Inc., and dismssed with prejudice plaintiff's clainms of sexua
harassnent, retaliatory discharge, and intentional infliction of

enptional distress. W affirm

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



BACKGROUND

Schnei der was hired by Whataburger, a retail fast food
chain, as an Assistant Mnager of a Wataburger restaurant in
Houston in October of 1988. In March of 1989, Schneider was
pronoted to the position of Store Mnager and transferred to
anot her | ocation. Schneider's Area Supervisor at that tinme was Pat
Bangert. 1In May of 1990, Schnei der attended a managers' neeting at
t he What aburger regional corporate office. Wile at the corporate

of fice, Schneider entered a walk-in closet to pick up sone forns.

Marlin Birdwell, another Area Supervisor, followed Schneider into
the closest. Birdwell then shut the door, turned off the |ight,
and touched Schneider in an offensive manner. Schnei der

i mredi ately wal ked out of the closet.

Plaintiff's husband, also a Wataburger Store Mnager,
informed the District Manager, David Porter, that Birdwell had
"made a pass" at the plaintiff. Porter pronptly nmet with Birdwell
and questioned him about Schneider's allegations. After his
meeting with Birdwell, Porter was satisfied that Birdwell was only
intending to play a practical joke which had adm ttedly backfired.
Porter rem nded Birdwell about Wataburger's policy on sexual
harassnment and instructed Birdwell not to act in any manner which
could be considered offensive to Schneider. Porter assured
plaintiff's husband that he would nonitor the situation and asked
to be infornmed of any further conplaints.

I n Sept enber of 1990, Porter transferred Schnei der's Area

Supervi sor, Bangert, to another area. Effective October 1, 1990,



Birdwell was assigned to supervise the restaurant Schneider
managed. Schnei der protested the nmanagenent change and requested
a transfer to another location. During the period from Cctober 1,
1990 t o Decenber 31, 1990 when Birdwel | was Schnei der's supervi sor,
Schnei der all eges Bi rdwel | nmade sexual advances and comments toward
her. On Decenber 31, 1990, Schneider was transferred to another
| ocation maintaining her sane title and base salary. Her Area
Supervi sor was agai n Pat Bangert.

What aburger conducted a routine audit of Schneider's
restaurant in October of 1991 and di scovered several instances of
m smanagenent on the part of Schneider. Bangert sternly
repri manded Schneider in aletter shortly after the audit. Bangert
informed Schneider that her conduct was "reprehensible" and
notified her that she wuld be termnated for any future
m smanagenent. During the 1991 holiday season, Wataburger ran a
gift book pronotional canpaign. Each nmanager was sent nultiple
menoranda instructing them to treat the gift books |ike cash.
Schnei der reviewed and understood the nenoranda. Nevert hel ess,
Schneider lost one hundred and twenty-two books valued at
$3, 050. 00.

Schnei der was term nated by Wataburger on January 15,
1992. What aburger also termnated two mal e nmanagers for |osing
substantially fewer gift books. On February 28, 1992, Schnei der
filed a charge of discrimnation with the Equal Enploynent
Qpportunity Conmm ssion (EEQCC) alleging that she had been sexual ly

harassed and discharged from her position because of her sex.



Schneider was issued a Notice of R ght to Sue by the EEOC on
Septenber 17, 1992. Schneider filed a | awsuit on Decenber 16, 1992
al | egi ng sexual harassnent and retaliatory discharge under Title
VI1, and intentional infliction of enotional distress.

What aburger's notion for sunmary judgnment on all causes
of action was granted on Novenber 18, 1993. Schnei der now appeal s
fromthe entry of final judgnent disposing of her clains.

DI SCUSSI ON
St andard of Revi ew
The court of appeal s reviews an award of summary j udgnment

de novo, Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th Gr. 1992),

cert. denied, 113 S.C. 82, (1992), and applies the sane standard
as the district court. Waltman v. Int'l Paper Co., 875 F.2d 468,

474 (5th Gr. 1989). Rule 56(c) of the Federal Rules of Cvil
Procedure provides that summary judgnent is proper "if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together with the affidavits, if any, show that there is
no genui ne issue as to any material fact and that the noving party
isentitled to judgnent as a natter of law." Fed. R Cv. P. 56(c)
(1994). The defendant is entitled to a summary judgnent if no
reasonabl e juror could find by a preponderance of the evidence that
the plaintiff could prevail on her case based on the record

evi dence. Anderson v. Liberty Lobby Inc., 477 U.S. 242, 251

(1986). A party opposing a summary judgnent notion may not rely on
merely the allegations in her pleadings, but nust produce by

summary judgnent evidence specific facts showi ng the existence of



a genuine issue for trial. 1d. at 256. Further, "[we may affirm
a sunmary judgnent on grounds other than those relied upon by the
district court when we find in the record an adequate and

i ndependent basis for that result." Brown v. Southwestern Bel

Tel. Co., 901 F.2d 1250, 1255 (5th G r. 1990) (citations omtted).
Plaintiff's Al eged Points of Error

I n her appellate brief, Schneider alleges several points
of error by the trial court. W address these points bel ow

1) Standard Applied by the District Court

Schnei der first argues that the district court inproperly
applied the summary judgnent standard in its ruling. Wile it is
true that summary judgnent should be used cautiously in Title VII

cases, see, e.q., Wltman, 875 F.2d at 482, it is neverthel ess

proper when no i ssues of material fact remain. Waggoner v. Cty of

Garl and, 987 F.2d 1160, 1164 (5th G r. 1993).

Schnei der clains that because the magistrate initially
assi gned t o exam ne the noti on recommended t hat sunmary j udgnent be
denied, this sonehow establishes the existence of a question of
fact. Such a rule would foreclose a district court from ever
granting summary judgnent when a nmagi strate recommends ot herw se.
Such an argunent is unpersuasi ve.

2) Sexual Harassnent

Schnei der next argues that the district court appliedthe
wong limtations periodtothe Title VII action. The general rule
is that in order to sustain an action under Title VII, a plaintiff

must first file a charge of discrimnation with the EEOC wi thin 180



days of the alleged unlawful enploynent practice. 42 U.S.C. 8§
2000e-5(e) (1994). An exception to the general rule, applicable in
Texas, allows 300 days in certain circunstances.! |d. In any
event, the tinely filing of a charge wwth the EECC is a necessary
condition precedent to a private suit under Title VII. Price v.

Sout hwestern Bell Tel. Co., 687 F.2d 74, 77 (5th Cr. 1982).

Because the record shows that the all eged harassnment occurred nore
than 300 days prior to EEOCC charge, the trial court's error in
conputing the limtations period was harni ess.

Plaintiff's encounter with Birdwell occurred in My of
1990. Schneider's EEOC charge states that she "was a victim of
continuous harassnment [by Birdwell] from Septenber 1990 through
Decenber 1990," which consisted of comments, innuendos, and

touching. Taking as true these allegations, as we are bound to do,

Schneider's claimis still tinme-barred because she filed her charge
wth the EEOC on February 26, 1992 -- over 400 days after the
1 Section 2000e-5(e) (1) provides:

A charge under this section shall be filed within one hundred and
ei ghty days after the all eged unl awful enploynent practice occurred
. ., except that in a case of an unl awful enploynment practice with
respect to which the person aggrieved has initially instituted
proceedings with a State or |ocal agency with authority to grant or
seek relief fromsuch practice, or toinstitute crimnal proceedings
with respect thereto upon receiving notice thereof, such charge
shall be filed by or on behalf of the person aggrieved within three
hundred days after the alleged unlawful enploynent practice
occurred, .

Texas is a deferral state allowing claimants the full 300 days. See,

Mennor v. Fort Hood Nat'l Bank, 829 F.2d 553, 556 (5th Gr. 1987). Therefore,
the district court technically erred in applying the 180 day linitations period.

6




al | eged harassnent.? Therefore, unless the limtations period is
tolled, Schneider's Title VII harassnment claimis barred.
Schneider argues that her claim is tolled by the
conti nuous violations exception. In WAl tnman, we recognized an
equi table exception to the limtations period which applies when

t he unl awf ul enpl oynent practice manifests itself over tine, rather

than as a series of discrete acts. Wal tman, 875 F.2d at 474.
However, "[1]n or der to sustain a claim under this
exception, . . . , the plaintiff nust show that at |east one
i nci dent of harassnment occurred with the [limtation] period." 1d.

at 475. As set forth above, Schneider has failed even to nake an
allegation that would qualify under this exception, Ilet alone
create an issue of fact as to its application. Ther ef or e,
Schneider's sexual harassnment claim is tinme-barred and sunmary
judgnent on this cause of action was proper.

3) Retal i atory Di scharge

Schnei der next contends that the district court erred in
granting summary judgnent on the retaliatory discharge claim In
order to prove a cause of action for retaliatory discharge under
Title VII, a plaintiff nust prove 1) that she was engaged in an
activity protected by Title VII, 2) an adverse enploynent action

occurred, and 3) there was a causal connection between the

2 In her opposition to Whataburger's notion for sunmary judgnent,

Schneider clains that she was periodically harassed after her transfer on
Decenber 31, 1990 until she was fired in January of 1992. However, this
contradicts her EECC charge that she was harassed from Septenber 1990 through
Decenber 1990. The only evidence that she offers to support this allegation is
that she was forced to be in Birdwell's presence periodically. There is no
evi dence or even an all egation of any conduct that coul d be construed as sexua
harassment occurring at any time after Decenber 31, 1990.
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participation in the protected activity and the adverse enpl oynent

action. MDaniel v. Temple Indep. Sch. Dist., 770 F.2d 1340, 1346

(5th Gr. 1985). |If the plaintiff proves a prima facie case, then
the burden of production shifts to the enployer to articulate a
| egitimate, nondi scrimnatory reason for its action. Upon such a
showi ng, the plaintiff is required to prove by a preponderance of
the evidence that the enployer's stated reason is nerely a pretext
and that the enployer unlawfully discrimnated against her. |d.
Absent evidence of pretext, the trier of fact nust accept the
enpl oyer's explanation as the real reason for the adverse action.

GQuthrie v. Tifco Indus., 941 F.2d 374, 378 (5th Gr. 1991), cert.

denied, 112 S. C. 1267 (1992).

Schneider has not produced prinma facie evidence
sufficient to allow a trier of fact to conclude that she was
retaliatorily discharged. First, Schnei der has produced only scant
evi dence that she was engaged in a protected activity at the tine
of her discharge. It is undisputed that Schnei der conpl ai ned of
harassnment in 1990, however, this was thirteen nonths before her
di scharge.® It is also undisputed that David Porter, the District
Manager, was notified of this harassnent conplaint. Schnei der
produced an affidavit signed by Pat Bangert, her supervisor from
Decenber 31, 1990 to January 15, 1992, stating that Schneider told

him that she thought the harassnent was continuing during that

8 Because we find no causal connection between any protected activity

and Schneider's term nation, we express no opi nion as to whether conpl ai ni ng of
sexual harassnment thirteen nonths prior to discharge qualifies as engaging in
protected activity.
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period of time.* W wll assune for the sake of argunent that
Schnei der has created a factual issue regarding her involvenent in
protected activity.

Schneider was fired on January 15, 1992. Ter m nati on
certainly qualifies as adverse enploynent action. Therefore, the
di spositive question is whether plaintiff has produced sufficient
evi dence of a causal connection to entitle her to proceed to trial.

The causal connection required is causation-in-fact or

"put for" causation. Jack v. Texaco Research Cr., 743 F.2d 1129,

1131 (5th Gr. 1984). Schnei der has not produced evidence that
"but for" her conplaints, she would not have been term nated from
her | ob. Bangert's affidavit declares that at no tine did he
recommend term nation of Schneider; that decision was nmade by the
District Manager, David Porter.

Mor eover, the protected activity engaged i n by Schnei der
thirteen nonths before her term nation bears no causal relation to

the termnation.®> Cf. Jackson v. RXO Bottlers of Tol edo, 783 F.2d

50, 54 (6th Gr. 1986), cert denied, 478 U S. 1006 (1986) (holding
that one-year |apse between protected activity and adverse

enpl oynent action "mlitates against a finding" of causal

connection between the two). Plaintiff points to no evidence to

4 It is particularly tellingthat in his affidavit, Bangert identifies
Schneider's conplaints of continuing harassment as her nerely being forced
occasionally to work with Birdwell. There is no evidence or even an all egation

that Birdwel |l harassed Schnei der or did anything inappropriate during this tine.

5 W do not hold that there can never be a causal connection between
protected activity and adverse enpl oyment acti on occurring thirteen nonths apart.
It is conceivabl e under other facts that such could be the case. W nerely find
that the plaintiff in this case has not nmade an evidentiary show ng sufficient
to raise a factual issue



link her conplaint in 1990 with the termnation in 1992. To the
contrary, Wataburger submitted the only evidence as to why
Schnei der was fired.

It is wundisputed that Schneider was reprimnded in
Cct ober of 1991 by Pat Bangert for "reprehensible" m smanagenent.
It is also undisputed that Schneider was advised in witing that
any further instances of m smanagenent would result in her
termnation. It is undisputed that Schnei der was unabl e to account
for one hundred and twenty-two gift books. It is further
undi sputed that two mal e managers were fired for |osing fewer than
one-third the anmount of gift books |ost by Schneider. Therefore,
even if Schnei der had produced prima facie evidence of Title VII
retaliation, which she has not, Wataburger has established a
| egitimate, nondi scrimnatory purpose for her termnation
Schneider has failed to produce any evidence of pretext.
Therefore, summary judgnent on the retaliatory di scharge cause of
action was appropriate.

4) Intentional Infliction of Enotional Distress

Finally, Schneider asserts that the district court erred
in granting summary judgnent on the intentional infliction of
enotional distress cause of action. To prevail on a claim of
intentional infliction of enotional distress, Texas lawrequires a
plaintiff to prove 1) defendant acted intentionally or recklessly,
2) defendant's conduct was extrene and outrageous, 3) the actions
of defendant caused plaintiff enotional distress, and 4) the

enotional distress suffered was severe. Wrnick Co. v. Casas, 856
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S.W2d 732, 734 (Tex. 1993).

Plaintiff has all eged essentially five events that could
possibly formthe basis for this cause of action:

1. The cl oset incident in May of 1990;

2. Harassnent by Birdwell from Septenber 1990
t hrough Decenber 31, 1990;

3. The transfer at her request to another
restaurant on Decenber 31, 1990;

4. Cccasi onal wor k wth Bi r dwel | from
Decenber 31, 1990 t hrough January of 1992; and

5. Term nation on January 15, 1992.
None of these events is sufficient to overcone summary judgnent.
Plaintiff filed her state court conpl ai nt on Decenber 16,
1992. The statute of limtations in Texas for a cause of action
for intentional infliction of enotional distress is two years.

Tex. Cv. Prac. & Rem 8 16.003(a) (1986). See also Brady v. Blue

Cross and Blue Shield, 767 F.Supp. 131, 133 (N. D Tex. 1991);

St evenson v. Koutzarov, 795 S.W2d 313, 318-19 (Tex.Ct. App. 1990).

Schnei der's cause of action based on the closet incident in May of
1990 is tine-barred. Li kewi se, any harassnment by Birdwell that
occurred before Decenber 16, 1990 is also tinme-barred.

"Conduct is considered to be 'outrageous' if it surpasses

all bounds of decency' such that it is '"utterly intolerable in a

civilized community.'" Ugalde v. WA MKenzie Asphalt Co., 990

F.2d 239, 243 (5th Gr. 1993) (citations omtted). Because
Schneider gave no details of Birdwell's harassnent from
Decenber 16-31, 1990, it is inpossible to evaluate his conduct
agai nst the onerous standard or to determ ne howthe enpl oyer could
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have ratified it and becone liable for it. Further, as a matter of
|l aw, Schneider's lateral transfer to renove her fromthe all eged
harasser is not extreme or outrageous conduct. Finally, the fact
that Schneider was l|ater assigned to work occasionally wth
Birdwell on a special project is not under the circunstances of
this case extrene or outrageous conduct.

The only remaining event upon which an intentional
infliction of enotional distress cause of action could lie is
Schneider's termnation. The fact of discharge alone, unless
acconpani ed by outrageous behavior, cannot as a matter of |aw
support a cause of action for intentional infliction of enotional

di stress. See Wrnick Co. v. Casas, 856 S.W2d 732, 735 (Tex.

1993). As expl ai ned above, Schnei der has produced no evi dence t hat
could lead a reasonable trier of fact to conclude that she was
termnated for any reason other than for m smanagenent or that
What aburger's conduct was in any way extrene or outrageous. I n
sum sunmary judgnent on this cause of action was appropriate.
CONCLUSI ON
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED
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