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By EDITH H. JONES, Circuit Judge: ™

This case enbodi es the quintessence of forum shopping.
An English citizen brought suit in Texas state court principally
agai nst a Panamani an cor porati on based upon a contract he signed in
Dubai and injuries he sustained in Iran. After the case was
renoved to federal court, the district court granted the Panamani an
corporation's notion to dismss for |ack of personal jurisdiction

and granted summary judgnent in favor of the codefendants. For the

District Judge for the Southern District of Texas, sitting by designation.

Local Rule 47.5 provides: "The publication of opinions that have no precedenti al
value and nerely decide particular cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the | egal profession." Pursuant to that Rule, the
Court has determined that this opinion should not be published.



reasons outlined below, we affirmthe dismssal, affirmin part and
reverse in part the summary judgnent, and order the renai nder of
the case remanded to state court.

BACKGROUND!

In March 1983, John Cooper, a British citizen, entered
into a form enploynment agreenent with MDernott |[|nternational
(I'nternational), which is incorporated in Panana and headquartered
i n Loui si ana. The agreenent provided that Cooper would perform
sales and marketing activities on behalf of International as a
seni or sales representative in the Mddle East.

Whil e on a business trip to lran in Decenber 1985, Cooper
was abducted at gunpoint by Islamc extremsts. He was
interrogated, beaten, tortured, and held captive in intolerable
condi tions on charges of espionage. After two years of captivity,
Cooper was tried, convicted, and sentenced to "death plus ten
years" by an Islamc Revolutionary Court. Over the next three
years, Cooper endured nock executions and another trial. In Apri
of 1991, Cooper was suddenly released from captivity and
transported back to England. Forty-five days after his rel ease,
Cooper's enpl oynent agreenent was term nated by International.

On June 1, 1993, Cooper commenced this action in Texas
state court against International and MDernott |[|ncorporated

(McDernott), a subsidiary of International that is incorporated in

L For purposes of this appeal, we take as true all allegations in

plaintiff's petition and all wuncontroverted adm ssible evidence offered by both
parties in support of and in opposition to the notions considered by the district
court.



Del aware, seeking damages for breach of contract and failure to
provide himwth a safe workplace. A First Anmended Petition added
as defendants Hudson Engi neering Corporation and Hudson Products
Corporation, both of which are incorporated and headquartered in
Texas. 2

Def endants renoved the action to federal district court
alleging that International and both Hudson conpanies were
fraudulently joined solely to defeat McDernott's ability to renove
this action to federal court. I nternational noved pursuant to
Federal Rule of Gvil Procedure 12(b)(2) to dism ss Cooper's cl ains
for lack of personal jurisdiction. Def endants al so sought
di sm ssal of MDernott and the Hudson conpanies for failure to
state a claim Fed. R CGv. Proc. 12(b)(6).

On August 2, Cooper noved to remand the action back to
state court. Two weeks | ater, Cooper noved to stay consideration
of defendants' notions to di sm ss pendi ng di sposition of his notion
to remand. The district court, on August 30, ordered the parties
to file and serve all responses to pending notions on or before
Septenber 13, 1993.

After considering the notions, responses, and evi dence
offered by all parties, the district court found that it | acked
personal jurisdiction over International and accordingly granted
its nmotion to dismss without prejudice. The court also dismssed

McDernott and t he Hudson conpani es for Cooper's failure to state a

2 Hudson Products is a subsidiary of The Babcock & W1 cox Conpany, which

is an indirect subsidiary of McDernott. Hudson Engineering is a direct subsidiary
of McDer not t
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cl ai m upon which relief could be granted.® Because |nternational
and the Hudson conpani es had been fraudulently joined, the court
had renoval jurisdiction over McDernott and deni ed Cooper's notion
to remand. Cooper now appeals all aspects of the district court's
order.

DI SCUSSI ON

1. Personal Jurisdiction over |International.

W first address whether International was properly
di sm ssed for |ack of personal jurisdiction under Federal Rule of
Cvil Procedure 12(b)(2). Behi nd McDernott's fraudul ent | oi nder
claimis the fact that both Cooper and International are foreign
citizens; there would not be conplete diversity if Internationa

remained as a defendant. Panal pina Welttransport GiBH V.

Geosource, Inc., 764 F.2d 352, 354-55 (5th Gr. 1985) (existence of

aliens on both sides of dispute destroys diversity jurisdiction).

Cooper chides the district court for failing to decide
his notion to remand before considering International's notion to
dism ss. The order of consideration of the notions is inportant in
allocating the burden of proof and in determ ning the standard of
proof required. In a Rule 12(b)(2) notion, the plaintiff has the
burden of establishing a prinma facie case of personal jurisdiction.

Tichenor v. Roman Catholic Church of the Archdi ocese of New

Oleans, 32 F.3d 953, 961 (5th CGr. 1994). In contrast, to

establish that a party was fraudul ently joi ned, a defendant has the

s The court sua sponte converted the notions to dismss agai nst MDernott

and t he Hudson Conpani es into notions for summary judgnent and pronptly granted the
not i ons
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burden of denonstrating that "there is no possibility that the
plaintiff would be able to establish a cause of action" against the

party alleged to be fraudulently joined. B., Inc. v. Mller

Brewing Co., 663 F.2d 545, 549 (5th CGr. Unit A Dec. 1981). By

considering the notion to dismss prior to the notion to renmand,
Cooper posits, the district court inproperly saddl ed Cooper with
the burden of proving a prima facie case of personal jurisdiction,
rather than requiring International to prove no possibility of
personal jurisdiction. This contention is wong factually and
| egal ly.

First, in discussing the |lack of personal jurisdiction,
the district court explained:

The defendants argue that the Court should

ignore the ~citizenship of | nt ernationa
because t he Court | acks in per sonam
jurisdiction over it. An allegation of

fraudul ent j oi nder may be based on the | ack of

any possibility that a plaintiff can succeed

on the nerits in state court against the

fraudulently joined defendants, and on the

| ack of any possibility that the state court

can acquire jurisdiction over the fraudulently

j oi ned def endants.
(citation omtted) (enphasis added). Anal yzing the contacts
| nternational had with Texas, the court found theminsufficient and
concluded that International had been fraudulently |oined.
Contrary to Cooper's assertion, there is no indication that the
district court applied anything but the "no possibility" standard
appropriate for clains of fraudul ent joinder.

Moreover, the district court was not required to decide

Cooper's notion to remand before considering the notion to di sm ss.



Villar v. CGowey Mritine Corp., 990 F.2d 1489 (5th Cr. 1993),

cert. denied, 114 S. C. 690, 126 L.Ed.2d 658 (1994). According to
Villar, judicial econony favors affording district courts the
latitude first to evaluate the notion to dism ss "because if the
district court remands the proceeding, then the state court wl|
probably have to decide the sanme notion to dismss for |ack of
personal jurisdiction that the district court avoided." |d.
Turning to the nerits of the challenge to personal
jurisdiction, Cooper has asserted no facts that, taken al one or
toget her, subjected International to general personal jurisdiction
in Texas courts. \Wether personal jurisdiction may be exercised
over a nonresident is a question of |aw subject to de novo review.

Ruston Gas Turbines, Inc. v. Donaldson Co., Inc., 9 F.3d 415, 418

(5th Gr. 1993). The exercise of personal jurisdiction over a
foreign defendant is appropriate only if permtted by the | ong-arm
statute of the state where the district court is |located, and if
the exercise of jurisdiction would not be wunconstitutional.
Villar, 990 F.2d at 1495. Because the Texas long-arm statute
permts the exercise of personal jurisdictionto the extent all owed
by the constitution,* the sole jurisdictional issue is whether
exercise of personal jurisdiction would violate the constitution.

The district court's authority to subject a nonresi dent
defendant to personal jurisdiction is limted by the Due Process

Cl ause of the Constitution to instances where the defendant has

4 The Texas Suprene Court has held that the Texas | ong-arm statute,
codified at Tex. Civ. Prac. & Rem Code. Ann. § 17.042, extends as far as the
constitution permts. Schlobohmv. Schapiro, 784 S.W2d 355, 357 (Tex. 1990).
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“certain mninmm contacts with [the forum state] such that the

mai nt enance of the suit does not offend 'traditional notions of

fair play and substantial justice. International Shoe Co. .

Washi ngton, 326 U. S. 310, 316, 66 S.C. 154, 158, 90 L.Ed. 95
(1945) (quoting MIliken v. Meyer, 311 U S. 457, 463, 61 S.Ct. 339,

343, 85 L.Ed. 278 (1940)). \Wwere, as in this case, the alleged
injury does not arise out of or relate to the defendant's contacts
wth the forum "due process requires that there be continuous and
systematic contacts between the State and the foreign corporation
to support an exercise of 'general' personal jurisdiction by that

forum" Bearry v. Beech Aircraft Corp., 818 F.2d 370, 374 (5th

Cr. 1987). See also Hanson v. Denckla, 357 U S. 235, 253, 78

S.C. 1228, 1240 (1958) (plaintiff nust establish that the
def endant "purposefully avail[ed]" itself in the forum "thus
invoking the benefits and protections of its laws."); Jones V.

Petty- Ray Geophysical, Geosource, Inc., 954 F.2d 1061, 1068 (5th

Cr.), cert. denied, 113 S.C. 193, 121 L.Ed.2d 136 (1992) (for

general jurisdiction to exist, the defendant nust conduct
"substantial activities in the forumstate").

To support his contention that International is subject
to personal jurisdiction in Texas, Cooper submts a lengthy |ist of
International's Texas "contacts" he contends is sufficient to
support personal jurisdiction over International:

Undi sput ed

I nternational has been a party defendant in Texas state court
in at least three different actions between 1991 and 1993;



Three of International's sixteen directors work and reside in
Texas:

International nade charitable contributions to non-profit
institutions |ocated in Texas;

I nternational and sone of its enpl oyees are nenbers of certain
pr of essi onal associ ati ons based in Texas;

International's stock shares were publicly traded in Texas,
and as nuch as 5%of its shares had been purchased or owned by
Texas residents;

International recruited Texas residents and students for
enpl oynent ;

Di sput ed

International did business with the Texas offices of its
subsi di ari es;

International entered into a joint venture with a Texas- based
conpany;

International was involved in the construction of a gas
processi ng plant in Texas and received a contract to construct
a platformoff the coast of Texas;

I nternational maintained an office/facility in Texas; and

I nternational | eased property in Texas.

Cl oser examnation of this |[list, however, reveals
"contacts" that are largely insignificant, irrelevant, and
unsupported by adm ssible evidence.?®

Cooper contends, wthout supporting citations, that
International's voluntary subm ssion as a defendant to persona

jurisdiction in other Texas cases sonehow "judicially estops" or

operates as a prospective waiver forever preventing |International

5 The nunber of contacts with the forumstate is not determ native.
Quasha v. Shale Dev. Corp., 667 F.2d 483, 487 (5th Cir. 1982). "Wether due process
is satisfied nust depend rather upon the quality and nature" of the contacts.
Perkins v. Benquet Cons. Mning Co., 342 U S. 437, 447, 72 S.C. 413, 419 (1952)
(citation omtted).




fromagain contesting personal jurisdiction in Texas. This court

suggested quite the opposite in Dalton v. R & WMarine, Inc., 897

F.2d 1359, 1363 n.4 (5th Cr. 1990). Therefore, the prior
litigation does not advance Cooper's personal jurisdiction
contenti on.

The remai nder of undi sputed "contacts" are insufficient
as a matter of law to nake out a prinma facie case of persona
jurisdiction. That fewer than one-fifth of the Board of Directors
reside in the forumdoes not materially advance the argunent that
I nternational purposefully availed itself of the protections of
Texas law. Nor does the fact that International and sone of its
enpl oyees bel ong to professional organizations that happen to be
based in Texas further an allegation of continuous and systenmatic
contacts by International.

Even if the residency of the owners of a conpany's
publicly traded stock could conceivably be relevant in persona
jurisdiction analysis,® the owership of a small mnority of that
stock by Texas residents cannot materially further Cooper's
ar gunent . Were this true, every publicly traded conpany in the
United States <could be haled into court in any donestic

jurisdiction, virtually emasculating International Shoe and its

progeny. W are al so unpersuaded that International's charitable

contributions to Texas-based organizations are of the nature or

6 In detailing the lack of contacts with Texas in Helicopteros, the

Supreme Court nmentioned that none of the conpany's shareholders lived there.
Hel i copteros Nacionales de Colonbhia, S.A v. Hall, 466 U S. 409, 411, 104 S. C.
1868, 1871, 80 L.Ed.2d 404 (1984). Unlike the case sub judice, shares of
Hel i copteros were not publicly traded. The inportance of sharehol der residency is
t hus uncl ear, but presumably much di m ni shed, when the shares are publicly traded.
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quality that would tend toward a finding of personal jurisdiction.
Finally, because International's recruitnent of Texas residents was
purposeful, it does qualify as a bona fide contact wwth the forum

state. See Helicopteros Nacionales de Colonbia, S.A. v. Hall, 466

U S. 409, 411, 104 S.C. 1868, 1871, 80 L.Ed.2d 404 (1984). The
undi sputed facts al one do not approach the due process requirenents

of International Shoe.

The di sputed all egations of m ni mumcontacts are nore of
the nature and quality typically associated wth purposefu
avai l mnent of the forumstate's jurisdiction. Were jurisdictional
facts are in dispute, "uncontroverted allegations in the
plaintiff's conplaint nust be taken as true and conflicts between
the facts contained in the parties' affidavits nust be resol ved" in
favor of the party seeking to invoke the court's jurisdiction. D.

J. Investnents Inc. v. Metzeler Mbtorcycle Tire Agent Greqgq, |Inc.,

754 F. 2d 542, 546 (5th Cr. 1985). Therefore, Cooper contends, al
of his disputed allegations of m ninumcontacts nust be taken to be
true.

However, the general rule of resolving conflicts in favor
of the plaintiff applies to affidavits (or other admssible

evi dence), not nerely allegations. See Fernandez-Mntes v. Allied

Pilots Assoc., 987 F.2d 278, 284 (5th Gr. 1993) (unsupported

conclusory allegations are insufficient to withstand a notion to
dism ss). None of Cooper's disputed allegations are supported by
adm ssi bl e evi dence. In contrast, International's contentions

denying the accuracy of the contacts are properly contained in
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affidavits submtted by an International senior corporate officer,
Pet er Atkinson.’

Al five disputed contacts are based upon information
Cooper gained from publications. Cooper does not deny that
accounts of events and facts in newspapers, nmagazi nes, and books

are inadm ssible hearsay. See Dallas County v. Commercial Union

Assurance Co., 286 F.2d 388, 391-92 (5th Cr. 1961). He does

argue, however, that hearsay evidence should be adm ssible in
opposition to a notion to dismss, especially when there has been
no di scovery prior to the notion. W are not persuaded.

First, when faced with a notion to dismss, a plaintiff
must nmake a prima facie showing of jurisdiction through its own

affidavits and supporting material. Thonpson v. Chrysler Mtors

Corp., 755 F.2d 1162, 1165 (5th Gr. 1985). When directly
contradi cted by defendant's affidavit, hearsay evidence will not

defeat a notion for dism ssal under Rule 12(b)(2). See Kern v.

Jeppesen Sanderson, lInc., 867 F.Supp. 525, 531 (S.D Tex 1994);

Welcher v. Mchigan Miut. Ins. Co., 691 F.Supp. 1017, 1018-19

(S.D.Mss. 1988). Hearsay is not properly included in an
affidavit. See, e.q., Garside v. Gsco Drug, Inc., 895 F.2d 46, 49

(1st Cr. 1990) (affidavits nust be based upon personal know edge).

The district court was correct in disregarding the "contacts" based

! Cooper conpl ai ns on appeal that Atkinson may not be a proper affiant

because he may not have sufficient know edge to support his affidavit testinony.
The proper tine and place to challenge an affidavit is in the district court prior
to an unfavorable judgnment. W do not consider this contention
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solely on hearsay evidence contradicted by International's
affidavit.

Cooper cites an article from Financial Wrld as his

authority for the allegation that International |eases property in
Texas. |In contrast, paragraph four of Atkinson's affidavit attests
that International does not own or |ease property in Texas, and
paragraph three of his supplenental declaration specifically
decl ares that the property in question was | eased by McDernott and
not by International. A copy of the lease confirmng this was
attached to the declaration. Cooper's sole support for his
contention that International maintains an office in Texas is a
Dunn & Bradstreet corporate directory. Par agraph four of
At ki nson's affidavit declares that International does not have an
of fice or other physical presence in Texas, and paragraph three of
his supplenental declaration states that Dun & Bradstreet has
acknow edged this was erroneous. A copy of the Dun & Bradstreet
|l etter acknow edging the error was attached to the declaration

Cooper's hearsay all egations were correctly disregarded.

The Wall Street Journal and the New York Ti nes serve as

the lone bases for Cooper's assertions that International was
i nvol ved in the construction of a gas processing plant in Texas and
entered into a joint venture with a Texas-based conpany. Cooper
relies on Mwody's for his assertion that International does
business with its own subsidiaries. I nternational generally
disputes via the Atkinson declaration that it conducted any

busi ness in Texas, but does address whether it did business with
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its subsidiaries. Wthout decidi ng whet her Atkinson's affidavit is
sufficient to trunp Cooper's hearsay, we find that even if true,
these all eged transactions are insufficient as a matter of law to
constitute the type of continuous and systemati c contacts necessary

to support general personal jurisdiction.? See Bearry, 818 F.2d

at 372-73 (business transactions wth a wholly-owned but
corporately distinct Texas subsidiary insufficient to establish
m ni mum cont acts) .

Wen considered as a whole, the Ilimted contacts
International had wth Texas are |ess substantial than those

enunerated in Helicopteros, which the Suprene Court held to be

insufficient to satisfy due process. Helicopteros, 466 U. S. at 12-

13, 104 S . at 1874. In Helicopteros, the defendant negotiated a

contract in Texas, had purchased eighty percent of its fleet of
helicopters and other related equipnent from Texas sellers at

regul ar intervals over a seven year period at a price of nore than

four mllion dollars, and had sent pilots and other personnel to
Texas for training and technical consultation. 1d. at 411, 104
S.C. at 1870. International's recruitnent of enployees and

m ni mal dealings wth Texas-based conpanies including its
subsidiaries is even |l ess continuous and systematic than those in

Hel i copt er os. Accordingly, we affirm the district court's

di sm ssal of International as a party defendant.

8 Cooper's disputed allegation that International merged with a Texas-

based conpany after this litigation began is unsupported and not properly before us.
Prejean v. Sonatrach, Inc., 652 F.2d 1260, 1270 (5th Cir. Unit A Aug. 1981)
(personal jurisdiction is determned at tinme service is nade).
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Cooper's protestations that he was deni ed t he opportunity
to conduct discovery prior to the district court's ruling on the
motion to dismss are equal ly unpersuasive. Wile it is true that
this court "will not hesitate to reverse a dismssal for |ack of
personal jurisdiction, on the ground that the plaintiff was

i nproperly denied discovery," Watt v. Kaplan, 686 F.2d 276, 283

(5th Cr. 1982), we have also held "[t]he decision not to permt
depositions on a notion to dismss for lack of personal
jurisdiction is specifically one for the trial court's discretion,
and . . . 'wll not be disturbed ordinarily unless there are
unusual circunstances showing a clear abuse.'" 1d. W need not
determ ne whether an abuse of discretion occurred, because
pl ainti ff never requested any di scovery. Fromthe day the case was
renmoved to federal court on jurisdictional grounds on July 2, 1993,
until Novenber 1, 1993, when the district court issued its sumary
judgnent order, Cooper did not propound any interrogatories,
request production of any docunents or request any adm ssions, and
did not notice any depositions. Cooper took no steps to procure
the di scovery he now clains he was deni ed.

| nst ead, Cooper twi ce threatened the district court that
he would need to conduct substantial jurisdictional discovery
unl ess his notion to remand was granted on the evidence subm tted.
Cooper's claimthat he was "rebuffed” by the district court in his
efforts to procure such discovery is fanciful in that no | eave of
court is required to seek such discovery. Further, Cooper never

sought a stay of the court's ruling on the notion to dismss in
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order to conduct jurisdictional discovery. Cooper now weakly
clains that he did not do so because he thought that the district
court wanted to rule on the notion wthout further delay, and that
def endant probably woul d have objected to such discovery anyway.
Whet her such a noti on woul d have been deni ed as Cooper predicts, we
wi I | never know because no such notion was made.® 1In short, if any
error was commtted below, it was by Cooper.

2. Di sm ssal of Hudson Conpani es.

W now examne the propriety of the dismssal and
subsequent grant of summary judgnent in favor of the Hudson
conpani es and McDernott. MDernott renoved this case to federa
district court alleging that the Hudson conpani es were fraudul ently
joined to defeat renoval jurisdiction.?

W have long held that, in ruling upon a fraudul ent
joinder claim a district court may "pierce the pleadings" and
consider summary judgnent type evidence such as affidavits and
deposition testinony to determ ne whether the plaintiff's claimis
cogni zabl e under the substantive | aw of the forumstate. See Ford

v. Elsbury, 32 F.3d 931, 935 (5th Gr. 1994). As previously

stated, the defendant bears the burden of denonstrating that there

is "no possibility" that the plaintiff would be able to prove a

° Additionally, International represented to the court in its responsive
notion that it stood ready and willing to provide jurisdictional discovery if
needed

10 Diversity suits "shall be renpvable only if none of the partiesin

i nterest properly joined and served as defendants is a citizen of the State i n which
such action is brought." 28 U S.C. § 1441(b). Because the Hudson Conpani es are
citizens of Texas, their inclusion in the suit would prevent renoval
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cause of action against the party alleged to be fraudulently
joined. B., Inc., 663 F.2d at 549.

In evaluating Cooper's First Anended Petition, the
district court construed the pleadings as only all eging derivative
liability against the Hudson conpanies and MDernott. Thi s
construction was spawned by the structure of plaintiff's petition,
whi ch offered two theories of derivative liability -- alter ego and
singl e busi ness enterprise. The placenent of these theories early
in the petition apparently suggested to the defendants and the
district court that those were the only theories of liability
Cooper was relying on. W read the petition differently.

The factual contentions contained in Cooper's petition
sufficiently allege direct, and not just derivative, liability
agai nst the Hudson Conpani es and McDernott. Cooper repeatedly and
explicitly pleads that he perforned various tasks and was assi gned
specific duties on behalf of the Hudson conpanies, and to a | esser
degree McDernott. |In fact, Cooper alleges that he was en route to
a neeting on behalf of Hudson Products when he was abducted.
Cooper further alleges that "t he defendants" had know edge prior to
his abduction that he was in danger, yet failed to notify or
protect Cooper, even though they had a duty to do so. W are
per suaded t hat Cooper has alleged direct tort causes of action for
negligence, gross negligence, and intentional infliction of
enotional distress against the Hudson conpanies and MDernott
sufficient to raise a "possibility" that he could prove themin

state court.
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The sanme is not true for the contract cause of action.
Cooper al |l eges breach of contract against all four defendants only
in reference to the "Enpl oynent Agreenent." The term "Enpl oynent
Agreenment” is earlier limted by the petition to the contract
signed on or about March 27, 1983. Cooper alleges that the
contract was between him and the "defendants." However ,
exam nation of the contract, included in the record on appeal
confirms the defendants' assertion that the only parties to the
contract were Cooper and International. Theref ore, because the
petition nowhere alleges the existence of an inplied contract,
Cooper nust rely upon his derivative liability theories of alter
ego and single business enterprise to reach the Hudson Conpani es
and McDernott in his contract cause of action.

Texas law permts a court to pierce the corporate vei
when a corporation is the alter ego of its owners or sharehol ders,
the corporation is used for illegal purposes, or the corporationis

used as a shamto perpetrate a fraud. Fidelity & Deposit Co. V.

Commercial Casualty Consultants, 976 F.2d 272, 274-75 (5th Cr.

1992). This theory is only invoked "when there is such unity .
bet ween corporation and corporation, that the separateness

between the two has ceased, and holding only the corporation or

just one of the corporations liable would result in injustice."

Hi deca PetroleumCorp. v. Tanmpinex Gl Int'l, Ltd., 740 S. W 2d 838,

843 (Tex. Ct. App. 1987, no wit).
The single business enterprise theory of derivative

liability is invoked in Texas when the corporations "integrate

17



their resources to achieve a common busi ness purpose . . . ."

Par anbunt Petrol eum Corp. v. Taylor Rental Center, 712 S.W2d 534,

536 (Tex. Ct. App. 1986, wit ref'd n.r.e).

Cooper has proffered no evidence that the defendants
di sregarded corporate fornmalities, were undercapitalized, or that
I nternational engaged in any fraud inits contractual dealings with

Cooper. See Lucas v. Texas Indus., Inc., 696 S.W2d 372, 374-75

(Tex. 1984) . On the other hand, defendants submtted
uncontradi cted sunmmary judgnent evidence establishing mnim
shared directors, maintenance of separate financial records,
separate tax returns, separate budgets, separate annual neetings,
separate stock, and substantial separate capital. To the l[imted
extent that enployees are shared, their time and expenses are
invoiced to the other corporation. Therefore, the district court
correctly held that there is no possibility that Cooper coul d prove
that the corporations are indistinguishable instrunentalities and
conduits of each other or have integrated their resources to
achi eve a common busi ness purpose such that they should be treated
as alter egos or a single business entity.

"Summary judgnment will always be appropriate in favor of
a defendant against whom there is no possibility of recovery."

Carriere v. Sears, Roebuck and Co., 893 F.2d 98, 102 (5th CGr.

1990). Accordingly, sunmary judgnent was properly granted in favor
of the Hudson conpanies and MDernott on Cooper's breach of

contract claim
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CONCLUSI ON
For the foregoing reasons, we AFFIRM the dism ssal of
International w thout prejudice, AFFIRM sunmary judgnment in favor
of the Hudson conpani es and I nternational on the breach of contract
cause of action, and REVERSE summary j udgnent on the tort causes of
action with instructions to REMAND the remainder of the case to

state court.
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