IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2902
Summary Cal endar

JANE C. GAYLE and
GECRCE S. GAYLE, JR,

Pl ai ntiffs-Counter
Def endant s- Appel | ant s,

ver sus

FEDERAL LAND BANK OF TEXAS,
alk/ia Farm Credit Bank of
Texas and STEVEN H FOALKES,
Substitute Trustee,

Def endant s- Count er
Pl ai ntiffs-Appellees.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CA- H 93-1086)

(August 15, 1994)
Before JOLLY, SM TH and WENER, Ci rcuit Judges.
PER CURI AM *
Borrowers comenced action against the bank under the Farm

Credit Act of 1971 and its anendnent, the Agricultural Credit Act

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



of 1987, 12 U.S.C. 88 2001 - 2279aa-14 (1989 & Supp. 1994), to
prevent acceleration of the note and foreclosure on the |and
securing the note. Because we find no error, we affirm

I

In 1981, GCeorge and Jane Gayle (the "Gayles") borrowed
$512, 700 from what was then the Federal Land Bank Association of
Texas, and is nowthe FarmCredit Bank of Texas (the "Bank"). This
| oan agreenent was evidenced by a prom ssory note that was secured
by a lien on a 327-acre tract of farmand ranch land in Fort Bend
County, Texas, which the GGayles owned. This | oan agreenent
required the Gayles to nmake thirty-five annual paynents of
$49, 111. 25 payabl e on or before October 1st of each year.

After several years in which the Gayles repeatedly tendered
| ate paynents and requested |oan restructuring, the Gayles were
unable to tinely tender the Cctober 1992 | oan paynent. As in years
past, they requested |oan restructuring pursuant to 12 U S.C. 8§
2202a, which provided for l|oan restructuring if the |ender
determ nes that the potential cost of restructuringis |ess than or
equal to the potential cost of foreclosure. After review ng the
Gayl es' application for restructuring, the Bank deni ed t he request,
and the Credit Review Commttee ultimately agreed with the Bank's
decision. The Review Commttee noted that "the current deficient
restructuring plan [submtted by the Gayles] and the [Gayles']

continued inability to pay . . . precipitated the decision to



uphol d the [ bank's] decisionto reject the [Gayles'] restructuring
pl an. "
After rejecting the application for restructuring of the | oan,
the Bank sent a formal notice of default to the Gayles, which
demanded paynent by February 16, 1993. That notice stated that if
t he paynment was not received by February 16, the entire note would
be accelerated. Wen the Gayles failed to nake the 1992 paynent by
February 16, the entire bal ance of the note becane due and payabl e.
The Bank again wote the Gyles, demanding full paynent and
inform ng themthat the property woul d be posted for foreclosure in
April 1993.
I

In an effort to protect the Fort Bend County property from
foreclosure, the Gayles filed suit in Texas state court, alleging
that the Bank violated the Farm Credit Act of 1971 and its
anmendnent, the Agricultural Credit Act of 1987. See 12 U S. C. 88
2001 - 2279aa-14 (1989 & Supp. 1994). They also obtained an ex
parte tenporary restraining order that prohibited the Bank from
selling the property on April 6, 1993, as originally planned. The
Bank renoved the case to federal court on federal question
jurisdiction, and subsequently filed a notion to dism ss pursuant
to Federal Rule of Gvil Procedure 12(b)(6). The Bank also
countercl ained for breach of contract based on the Gayl es' default
on the prom ssory note, and noved for sunmary judgnment on that

claim The district court granted the Bank's notion to dismss,



citing decisions in several circuits that held that there is no
private cause of action under Agricultural Credit Act of 1987.1
The district court also granted the Bank's notion for summary
judgnent. The Gayl es appeal these judgnents.

1]

The Gayl es contend that the district court erred in dismssing
their conplaint for failure to state a claim Specifically, they
argue that they have an inplied private cause of action for
violations of Agricultural Credit Act of 1987. The district court,
citing the decisions of several other courts of appeal, held that
there is no private cause of action under the Act. Because we have
recently held that the Farm Credit Act of 1971, and its anmendnent,
the Agricultural Credit Act of 1987 do not confer a private cause

of action, we find no error. Gant v. Farm Credit Bank, 8 F.3d

295, 296 (5th Cir. 1993).

Next, the Gayles contend that the district court erred in
granting sunmary judgnent in favor of the Bank on the breach of
contract counterclaim Specifically, the Gayles argue that the
court erroneously held that the Gayles could not raise the Bank's

all eged violations of the Act as an equitable defense. According

The district court cited the followi ng cases in support of
the proposition that 12 U S.C 8§ 2202 does not confer a private
right of action: Saltzman v. Farm Credit Services, 950 F.2d 466
(7th Gr. 1991); Zajac v. Federal Land Bank, 909 F.2d 1181 (8th
Cr. 1990)(en banc); Giffin v. Federal Land Bank, 902 F.2d 22
(10th 1990); Harper v. Federal Land Bank, 878 F.2d 1172 (9th Cr
1989), cert. denied, 493 U S. 1057 (1990).




to the Gayles, the Bank's failure to allow them to submt an
i ndependent apprai sal of the Fort Bend County property constituted
a violation of the Act. Moreover, they contend that the Bank
violated the Act by foreclosing on the distressed | oan before the
Bank coul d consider the | oan for restructuring.

Under Texas law, "[e]lquity may grant relief against
acceleration of the maturity of a promssory note when it is
procured by inequitable conduct of the creditor [itself]." Wnton
v. Daves, 614 S.W2d 464, 468 (Tex. G v. App.--Waco 1981, no wit)
(internal quotes omtted). Ignoring for the nonent that the Act
does not provide the Gayles with a private cause of action, neither
of these alleged violations would | ead us to concl ude that the Bank
had engaged in inequitable conduct. First, the Bank's decision to
reject the application to restructure the | oan was not affected by
t he val ue of the appraisal of the land.? Instead, its decision was
based on the Gayles' financial position and their "deficient
restructuring plan.” Mreover, nothing inthis record |leads us to
believe that the Bank instituted foreclosure proceedings before
conpleting their consideration of the Gayles' application for
restructuring of the loan. Instead, the Bank had officially denied

the request, and that denial was reviewed and affirned by the

2The Bank states that the appraised value of the | and was not
the determnative factor in rejecting the Gayles' application to
restructure the | oan. Moreover, according to the Bank, the
apprai sal submtted to the Credit Review Conmttee denonstrated
that the loan was fully secured because the value of the |and was
greater than the Gayl es' indebtedness.



Credit Review Committee. Because we are unable to point to any
i nequi t abl e conduct on the part of the Bank, we affirmthe district
court's grant of summary judgnment in favor of the Bank.?3

|V

For the foregoing reasons, the judgnent of the district court

AFFI RMED

5ln their reply brief, the Gayles contend that they were
deni ed due process because the Bank did not allow them adequate
time to secure an independent appraisal. As we have discussed
above, we do not find this argunent persuasive. To the extent that
this argunent raises the newissue, we decline to consider it. An
issue raised for first tinme in a reply brief is not "raised on
appeal” and is waived. United States v. Mller, 952 F.2d 866, 874
(5th Gr. 1992).




