UNI TED STATES COURT OF APPEALS
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No. 93-2896

DAVID J. FOMALER,
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CABOT CORPORATI CON,
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Appeal fromthe United States District Court
For the Southern District of Texas

(CA H 92 1695)
(March 6, 1995)

Before POLITZ, Chief Judge, H G3d NBOTHAM and DeEMOSS, G rcuit
Judges.

PER CURI AM *

David J. Fow er sued Cabot Corporation, his fornmer enpl oyer,
for wongful discharge and related clains, including a specific
claim for unpaid business expenses. The district court granted

Cabot's nmotion for partial summary judgnent, holding that Fow er

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



had contractually released all clainms he had agai nst Cabot except
his claimfor unpaid business expenses. To avoid going to trial
only on the issue of expenses, the parties entered a stipulated
final agreenent whereby Cabot would pay Fow er $5, 000. The
district court then entered a final judgnent. The court separately
sanctioned Fower and his attorney for their conduct during
Fow er's deposition. Fow er appeals both the court's partial
summary judgnent for Cabot and the court's sanctions order. W now
vacate the partial summary judgnment but affirmthe sanctions order.
| .
W review a sunmary judgnent de novo, applying the sane

standard as the district court. Canpbell v. Sonat O fshore

Drilling, Inc., 979 F.2d 1115, 1118-19 (5th Gr. 1992). W

therefore view the facts of this case in the light nost favorable

to Fowl er. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255

(1986) ("[t]he evidence of the non-novant is to be believed, and
all justifiable inferences are to be drawn in his favor"”). Fow er
began working for Cabot Corporation as an accountant in My 1988
and was eventually termnated in April 1990. Upon term nating
Fow er, Cabot proffered a separation agreenent. The agreenent

provided, inter alia, that Cabot would (1) pay Fow er severance

benefits in the amount of $4,283.54 a nmonth for the next five
mont hs, (2) provide continued health insurance coverage, and (3)
provi de Fow er assistance in obtaining future enploynent. The
agreenent, dated April 30, 1990, additionally stated:

In consideration of receipt of these paynents and benefits
from Cabot, you agree as foll ows:
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F. The paynents and ot her considerations herein are in
full settlenment of all clainms or rights (including
any rights under any severance pay plan) you or
your famly has or nmay have arising from or in
connection wth vyour enploynent wth or your
resignation from Cabot and its subsidiaries and
affiliates.

Fow er refused to sign the agreenent. Cabot nonet hel ess comenced
paynent of the severance benefits and paid Fow er $4, 283.34 a nonth
for May, June, July, and August 1990. Fow er accepted each nonthly
paynent . As for the Septenber paynent, Cabot applied the sane
anpunt to a portion of Fow er's unpaid corporate Anmerican Express
bill.

On August 28, 1990, Gary Weiss, Cabot's personnel director
informed Fow er that, to continue receiving benefits under the
unsi gned separ ati on agreenent, Fow er woul d have to submt a report
for all outstandi ng expenses (including relocation) and a signed
copy of the separation agreenent. Fow er responded on Septenber
10, 1990, informng Wiss that he was claimng $17,390.37 in
expenses. Two days |ater, Fow er again wote Wi ss and stated that
he "agree[d] substantially with [the separation agreenent's]
contents.” He indicated, however, that he expected Cabot would
"pay ne ny Septenber severance nonies.” In addition, he stated
that, "by signing either this letter or [the separation agreenent],
| do not waive ny rights to claim full reinbursenent of ny
expenses." On Septenber 14, 1990, Weiss received from Fow er an
executed copy of the April 30 separation agreenent, wth one

reservation; he maintained that his acceptance of the separation

agreenent was "subject to full reinbursenent of all ny expenses and



costs directly or indirectly in connection with nmy enploynent with
Cabot . " Fowl er avers that he added the reservation, which was
dated Septenber 13, after consulting with Robert Nailling, one of
Cabot's in-house | awers. Fow er further avers that, upon receipt
of the executed agreenent, Wiss tel ephoned Fow er and told Fow er
t hat, because of the clai ned reservation of rights regarding unpaid
expenses, the agreenent was inoperative and that Fow er's benefits
(i ncludi ng the out-placenent services) under the agreenent woul d be
cancel l ed imedi ately. Shortly thereafter, according to Fower, a
representative from the out-placenent service told Fow er that
Cabot considered Fow er "persona non grata" and that Cabot had
ordered Fow er to | eave the prem ses i medi ately.

Fow er then retained attorney Mark WIIians. Fow er and
WIllians subsequently nmet with Wiss and another Cabot in-house
attorney. According to Fow er, Wiss again stated that Fower's
addendumwas unaccept abl e and t hat the agreenent was nul |l and voi d.
In April 1992, Fow er brought this action against Cabot for
wrongful di scharge and other clains in state court. Cabot renoved
Fower's suit to federal court in June 1992. Fowl er cl ai ned
$135, 256.04 in danmages arising from Cabot's refusal to pay his
expenses and cancellation of his benefits. I n Septenber 1993,
Cabot noved for summary judgnent on Fow er's wrongful discharge and
related clains, arguing that Fower ratified the separation
agreenent, and its acconpanying release of such clainms, by (1)
retaining benefits under the agreenent, and (2) claimng certain

damages arising from the agreenent. Shortly after filing its



nmotion for partial summary judgnent, Cabot also filed a notion for
sanctions against Fower and WIIlians, alleging that they had
engaged in dil atory conduct during Fow er's deposition. [In Qctober
1993, the district court granted Cabot's notion for sanctions. The
court ordered Fow er and Wl lians to pay Cabot the cost of Fower's
deposition, which amounted to $10,400.44.' |In Novenber 1993, the
court then granted Cabot's notion for partial summary judgnent,
finding that the rel ease was bi ndi ng because Fow er had ratified it
by accepting its stated benefits. The court's order neant that the
only remaining issue was Fower's claim for wunpaid business
expenses. Rather than proceed to trial on this issue, the parties
stipulated that Cabot could satisfy its remaining obligations to
Fow er by payi ng hi m$5,000. As part of the stipulation, however,
Fow er reserved the right to appeal the court's finding that Fow er
had ratified the separation agreenent and its release. The
district court approved the stipulation and entered a final
j udgnent . Cabot tendered $5,000 as satisfaction for the fina
judgnent, but Fow er refused it. Fow er now appeals (1) the
district court's order granting Cabot partial sumary judgnent, and
(2) the court's order sanctioning Fow er.
1.

Cabot asserts on appeal that the district court's partia

summary judgnment was proper because Fowler (1) accepted the

contract as of Septenber 13 and (2) subsequently ratified it when

The court directed Fow er to pay two-thirds of the sanction
($6,968.29) and Wllians to pay one-third ($3, 432.15).
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he failed to disgorge the severance noni es that Cabot had pai d out
over the prior four nonths. Wth regard to Fowl er's Septenber 13
addendum to the separation agreenent, wherein Fow er reserved the
right to resolve the issue of expenses, Cabot challenges Fow er's
contention that the addendum was a counteroffer. |nstead, Cabot
characterizes the addendumas legally insignificant because it did
not materially alter the terns of the separation agreenent.

Fow er, however, has averred one inportant fact: Cabot itself
(t hrough Wei ss) deni ed the exi stence of the contract upon receiving
from Fower a nodified separation agreenent on Septenber 14.
Fow er, in other words, has created a genuine issue of materia
fact as to whether a contract ever cane into being between Cabot

and Fow er. See Argonaut Ins. Co. v. Allstate Ins. Co., 869 S. W 2d

537, 540 (Tex. C. App. 1993) ("[t]he determ nation of whether
there was a neeting of the mnds on each elenent of contract
formation i s based on objective standards of what the parties said
and did and not on their alleged subjective states of m nd"); Adans

V. Petrade Int'l, Inc., 754 S.W2d 696, 717 (Tex. C. App. 1988)

(sane). W therefore hold that the district court's partial
summary j udgnment for Cabot was i nappropriate because Fow er created
a genuine issue of material fact as to whether a contract existed

bet ween Cabot and Fow er.?

’2l't is inmportant to note that we are not holding that, as a
matter of law, a contract did not exist between Cabot and Fow er.
That remains to be determ ned upon remand if the parties decide to
gototrial, along wwth the i ssue of whether Fow er shoul d di sgorge
t he severance noni es he recei ved fromCabot between May and August.
Rat her, we are holding only that Fow er created a fact issue as to
whet her a contract existed, which is all he needed to do to avoid
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L1l
We now turn to Fow er's appeal of the district court's order
for sanctions. W review a discovery sanctions order for abuse of

discretion. Topalian v. Ehrman, 3 F.3d 931, 934 (5th Gr. 1993).

In reviewing a sanctions order, we have stated that a district
court is not required to make specific findings every tinme it

i ssues such an order. Thomas v. Capital Sec. Servs. Inc., 836 F. 2d

866, 883 (5th Cir. 1988) (en banc). Instead, " the degree and
extent to which a specific explanation nust be contained in the
record will vary accordingly with the particular circunstances of
the case, including the severity of the violation, the significance

of the sanctions, and the effect of the award. Topalian, 3 F.3d
at 936 (quoting Thonmas, 836 F.2d at 883).

The district court below inposed a $6,968.29 sanction on
Fow er for his dilatory conduct during a two-day deposition. In
the introduction to its two-and-a-half page order, the court
stated, "In a textbook exanple of nendacious testinony and
obstreperous tactics, David Fow er has nade it inpossible for the
Cabot Corporation to defend this lawsuit." The court, which noted
that it had read the 692-page deposition, then proceeds to
separately describe Fower's specific dilatory conduct. W have
read the record on appeal and conclude that it supports the
district court's characterization of Fow er's conduct. Recogni zi ng

that the court had broad discretion to inpose sanctions, we wll

not disturb the court's order.

a sunmary judgnent on that issue. See FED. R Cv. P. 56(c).
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| V.
For the reasons stated above, the district court's partial
summary judgnent for Cabot is VACATED and the case i s REMANDED f or
further proceedings. In addition, the district court's order

i nposi ng sanctions on Fow er i s AFFI RVED.

wj |\ opi n\ 93-2896. opn
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