IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2887

Summary Cal endar

FREDDY E. VAN DEN ABEELE
Pl ai ntiff-Appellant,

ver sus

SGS CONTROL SERVI CES, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
( CA- H 92- 2445)

(June 17, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
| .

SGS Control Services hired Freddy Van Den Abeele, a Bel gi an
national, as a chemcal and gas inspector. Abeel e, who has
advanced know edge of chem cals and liquefied gases, made highly
techni cal evaluations and, like all such field inspectors, had to

work highly irregular hours. After Abeel e exhibited i nsubordinate

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



conduct, SGSterm nated him Abeele sued SGSclaimng Cvil R ghts
Act and Fair Labor Standards Act viol ations, fraud, and i ntenti onal
and negligent infliction of enotional distress. The district court
granted sunmary judgnent. Abeele appealed. W affirm

1.

Abeel e argues that SGS di scrim nated agai nst hi mon the basis
of national origin in violation of Title VII of the Cvil R ghts
Act, 42 U S . C. § 2000e et seq. The district court found that
Abeel e had failed to prove that he had to work |onger and nore
unfavorabl e hours than non-Bel gians with professional status and
hi gher pay, but had instead conpared hinself to non-professional
enpl oyees who recei ved an hourly wage. Abeel e has not denonstrated
that he received unfavorabl e treatnent conpared to other technical
pr of essi onal s.

L1l

SGS hi red Abeel e under the professional exenption to the Fair
Labor Standards Act, 29 U S.C. 8§ 201 et seq., which neant that
Abeel e, as a highly skilled professional, would not qualify for
overtinme pay but would receive a nore substantial salary. 29
US C 8 213(a)(1). A though Abeele clains that SGS placed himin
exenpt status to circunvent his rights, his | evel of expertise and
his job functions indicate that SGS properly placed himin the
techni cal professional exenption.

| V.
Abeel e asserts that SGS conmtted fraud when it promsed to

pl ace himin a supervisory and managerial position. Abeele had to



provi de evi dence that SGS nade this prom se not intending to foll ow

through on it. Walker v. Condata Network, Inc., 730 S.W2d 769,
772 (Tex. App. - Dallas 1987, wit dismd). As well, failure to
perform standing al one, does not prove an intent not to perform

Spoljaric v. Percival Tours, Inc., 708 S.W2d 432, 435 (Tex. 1986).

SGS told Abeele only that it had a vacancy for a man of his
experience and hired him for that position. Abeel e has not
provi ded sufficient evidence of fraud.

AFF| RMED.



