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PER CURI AM !

Cardenas appeal s his sentence foll owi ng his conviction on drug

trafficking charges. W affirm
| .

Jai me Jose Cardenas was convicted following a jury trial of
conspiracy to possess with intent to distribute in excess of five
kil ograns of cocai ne and possession with intent to distribute in
excess of five kilograns of cocaine. Cardenas al so pleaded guilty

under a separate indictnent to conspiracy to participate in a

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



racketeering enterprise. Under the pl ea agreenent, the Gover nnent
agreed to recommend t hat any sentence Cardenas received in the Rl CO
action would run concurrently with his sentence in the drug case.
The cases were consolidated for sentencing.

The Drug Enforcenent Agency (the "DEA") learned through a
cooperating individual ("Cl"), who had infiltrated a Col unbi an
drug-trafficking organization (the "organization"), that the
organi zation desired to nove a quantity of cocaine into the United
States. A Governnent agent agreed to transport 800 kil ograns of
cocaine in two loads. It was agreed that the agent would initially
transport a 300-kilogram |oad of cocaine. The organization
arranged an air |lift from Colunbia to Costa R ca and dropped 300
kilograns of cocaine into the sea. Unbeknownst to the
organi zation, the Cl and other narcotic traffickers were able to
recover only 275 kil ograns.

DEA agents transported the 275 kil ograns of cocaine to Corpus
Christi, Texas. After the shipnent arrived in the United States,
Rodri go, a Costa R can nenber of the organization, provided the Cl
with a phone nunber and a code nane of the individual who was to
recei ve the drugs. The code nane was "De C ego para Juancho," who
was subsequently identified as Cardenas. DEA agents transported 50
kil ograns of the cocaine to Houston in a notor hone. An agent
paged Cardenas after their arrival and received a return call from
an individual identifying hinself as Cardenas. Cardenas provided
the agent with a cellular phone nunber and instructed the agent to

use public tel ephones only.



Cardenas advised the agent that he did not |ike his proposed
delivery site and directed himto proceed to a Chi nese restaurant.
However, Cardenas di d not appear at the restaurant and subsequently
called to postpone the delivery, explaining that a nonitoring
device indicated that the area was under surveillance by federa
agents. During a subsequent telephone call, the agent inquired
about his paynent for transporting the cocaine. Cardenas replied
that he had to make a call to check on the paynent. Soneti ne
|ater, Cardenas requested a neeting to discuss the delivery.
During the neeting, which was in a notel roomobtai ned by Cardenas,
Cardenas produced $80,000 as a good faith payment toward the
agent's transportation fee. The nen agreed that 50 kil ograns of
cocaine would initially be delivered to Cardenas. Car denas
instructed the agent to deliver the remai ning 250 kil ograns t he day
after conpleting the initial 50-Kkilogramdelivery.

Agents transported the 50 kil ograns of cocaine packed in ice
coolers to Houston in a van and checked into a notel, per Cardenas
instructions. When he arrived to obtain the drugs, Cardenas agreed
toreturnto the notel in two hours with the additional paynent of
$120,000. While in the notel room Cardenas nmade two calls on his
cel l ul ar phone during which he asked how his |ocation |ooked and
indicated in code |anguage that he was obtaining the cocaine
Cardenas al so inquired about who would deliver the second | oad of
250 kil ograms of cocaine. Cardenas obtained the keys to the van

containing the cocaine and left the notel.



A surveillance teamfol | oned Cardenas to an apartnment conpl ex,
wher e t hey observed hi mentering an apartnent. Shortly thereafter,
agents saw a bl ack nmale, identified as co-defendant Felix Hurtado,
exit the apartnent, unload the coolers fromthe van and carry them
into the apartnment. Agents arrested Hurtado when he |later exited
the apartnent. An agent then entered the apartnent and heard
voi ces in the bedroom As he approached the room he observed
three individuals, including Cardenas, counting kilos of cocaine.
When the individuals realized that the agent was present, they ran
toward t he bedroomcl oset. The agents ordered themto cone out and
they surrendered. During a sweep of the apartnent, agents
di scovered a red duffel bag containing a machine-type pistol and
ammunition in the closet.

The Presentencing Report (PSR) recomrended that Cardenas be
hel d accountable for at |east 3582 kil ograns of cocaine based on
t he amount that he received and the additional anount that he had
agreed to receive the followng day. The PSR al so recommended a
two-1 evel increase of the base offense |evel for possession of a
danger ous weapon during the crine and a three-level increase for
Cardenas' role in the offense. Cardenas filed a general objection
to the manner in which the base offense |evel was cal cul ated
During the sentencing hearing, Cardenas specifically objected to

t he enhancenents for the use of a weapon and his | eadership role in

2 The PSR included an additional 58 kil ograms of cocai ne that
Cardenas received or distributed during other phases of the
conspiracy. However, the district court did not consider the
addi tional 58 kilograns at sentencing.
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the of fense and argued that he should be held accountable for only
50 kil ograns of cocai ne.

The district court overrul ed Cardenas' objections concerning
the use of a weapon and his |l eadership role in the offense. The
court also determ ned that Cardenas was involved in negotiations
for delivery of at | east 150 kil ograns, and probably 275 kil ograns,
of cocaine.® The district court sentenced Cardenas to 364 nonths
i nprisonment on each count in both cases, the sentences to run
concurrently. This appeal foll owed.

1.

Cardenas argues that the district court erred in attributing
275 kil ograns of cocaine to himin calculating his offense |evel.
The determ nation of the anmount of drugs for which a defendant w ||
be hel d accountable is a factual finding, which we reviewfor clear
error. United States v. Fierro, 38 F.3d 761, 774 (5th Cr. 1994),
cert. denied, 63 US L W 3690 (Mar. 20, 1995). Under the
Sentencing Guidelines (the "Quidelines"), in the case of jointly
undertaken crimnal activity, a sentencing court is not limted to
a consideration of the quantity of drugs actually seized or
charged, but nmay consider any anounts that were part of a commmon
plan of distribution, if those larger anmounts were reasonably
foreseeable and were part of the illegal activity the defendant

joined. Fierro, 38 F.3d at 773; U S.S.G 88 1B1.3 (a)(1)(B)

3 Section 2D1.1(c)(3) of the Guidelines sets a base of fense
| evel of 38 for an offense invol ving between 150 and 500 kil ograns
of cocai ne.



A

Cardenas argues first that the 275-kilogram transaction was
the product of sentence nmanipulation. He contends that the
governnent controlled the anbunts that were subject to negotiation
and induced Cardenas' involvenent in specific transactions.
Cardenas further contends that when he attenpted to avoid the
transacti on, the governnent woul d contact hi gh-ranking traffickers
to pressure Cardenas into dealing.

The evi dence reflects that Cardenas actually took delivery of
50 kilograns of cocaine and that he had agreed to receive an
additional 250 kilograns of <cocaine imediately thereafter.
Cardenas did not express any hesitation as to the anmount of drugs
to be delivered. Hs only hesitation concerned the delivery
| ocati on because he feared surveill ance. The evi dence al so showed
that Cardenas was in contact with nenbers of the Colunbian
organi zati on that had delivered the 300 kil ograns of cocaine to the
gover nnent agents, and thus was aware of the anobunt of drugs that
had been transported into the United States. There was no evi dence
that Cardenas was not a willing participant in the transaction or
that the Governnent offered to deliver additional unexpected
kil ograns of cocai ne. Thus, the district court's finding that
Cardenas was accountable for 275 kilograns of cocaine was not
clearly erroneous. See United States v. Richardson, 925 F.2d 112,
117 (5th Gr. (1991).



B

Cardenas argues next that his invol venent should belimted to
the single transaction in which he personally negotiated to obtain
only 50 kil ograns of cocaine. The Cuidelines provide that

[I]n an of fense invol ving negotiation to traffic in
a controll ed subst ance, t he wei ght under
negotiation in an unconpl eted di stribution shall be
used to cal cul ate the applicable anobunt. However,
where the court finds that the defendant did not
intend to produce and was not reasonably capabl e of
produci ng the negotiated anmount, the court shall
exclude from the guideline calculation the anount
that it finds the defendant did not intend to
produce and was not reasonably capable of
pr oduci ng.
US S G § 2D1.1, coment. (n.12).

Al t hough Car denas was arrested after the 50-kil ogramdelivery,
the evidence reflects that he clearly anticipated delivery of an
addi tional 250 kilogranms of cocaine the next day. Car denas was
also in contact with the Col unbian organization, and it was his
responsibility to receive the full load of drugs which had been
transported into the United States. Thus, the district court's
finding that Cardenas should be held accountable for the 250
kil ograns of cocaine that he had negotiated to receive is not
clearly erroneous.

C.

Cardenas al so nakes several argunents for the first tinme on
appeal that his accountability should be limted to 50 kil ograns of
cocai ne. An appellant who raises an issue for the first tine on
appeal nust showthat there is actually an error, that it is plain,

and that it affects substantial rights. United States v. 0 ano,



113 S. CG. 1770, 1777-78 (1993); Fed. R Crim P. 52(b). Pl ain
error is one that is "clear or obvious, and, at a mninmm
contenpl ates an error which was cl ear under current lawat the tine
of trial." United States v. Calverley, 37 F.3d 160, 162-63 (5th
Cir. 1994) (en banc) (internal quotation and citation omtted),
cert. denied, 115 S. C. 1266 (1995).

Cardenas first argues that his accountability is limted to
the 50 kilograns of cocaine actually found in his possession
because he was i ndicted and sentenced for conspiracy to possess and
possession of only 50 kil ograns of cocaine. However "a sentencing
court nust consider for sentencing purposes a defendant's
i nvol venent with quantities of narcotics not charged in the
i ndi ctmrent when such conduct was “part of the same course of
conduct or common schene or plan as the offense of conviction.""
United States v. Register, 931 F.2d 308, 313 (5th Gr. 1991)
(quoting U S.S.G 88 1Bl1.3(a)(2)). Thus, the district court's
consideration of anmounts of cocaine that were not specifically
included in the indictnent or the plea agreenent was not error,
pl ai n or otherw se.

Cardenas argues next that the anmount negotiated wth
governnent agents should not be attributable to him because an
agreenent between a governnent agent and a defendant cannot
constitute a conspiracy. Cardenas relies on United States v.
Mergerson, 4 F.3d 337 (5th Cr. 1993), cert. denied, 114 S.C. 1310
(1994) to support this argunent. However, this aspect of Mergerson

is inapplicable to the present case. Mergerson held that for the



inposition of a mandatory |life sentence pursuant to 21 U S C 8§
841(b) (1) (A (i), for possession with intent to distribute over a
kil ogram of heroin, the statute requires the governnent to show
t hat the defendant actually possessed or conspired to possess over
one kilogram of heroin during the conspiracy. ld. at 345. The
court noted that "nere proof of anpbunts negotiated with the
undercover agents . . . would not count toward the quantity of
heroin applicable to the conspiracy count." |Id. at 346. However,
t he Mergerson court expressly distinguished quantity determ nations
for purposes of +the GQuidelines, for which further anounts
negotiated with agents can be considered. I1d. at 345. Thus, the
district court did not err in considering the additional quantity
of cocai ne.

Cardenas argues next that his accountability should belimted
to 50 kilograns because the specifics of the delivery of the
addi tional 250 kil ograns were not discussed. He contends that his
inability "to produce" those 250 kil ograns denonstrates that such
transaction was not foreseeable to him Cardenas argues in this
regard that any additional delivery was contingent upon the
approval of other organization nenbers and that he had expressed
reluctance to conplete the delivery. He also argues that the 50-
kil ogramdel i very was i nduced because the agents nade the delivery
al t hough Cardenas had only produced only $80,000 of the $120, 000
due for the delivery. Further he argues that his rel evant conduct
cannot include drug quantities distributed before he entered the

conspiracy.



I n maki ng these argunents, Cardenas seeks to have this court
make factual findings concerning his relevant conduct which should
have been addressed by the district court. "[Questions of fact
capabl e of resolution by the district court upon proper objection
at sentencing can never constitute plain error.” United States v.
CGuerrero, 5 F.3d 868, 871 (5th Gr. 1993), cert. denied, 114 S. Ct.
1111 (1994). Accordingly, these argunents are not subject to
appel l ate review.

L1l

Cardenas also argues that the district court erred by
increasing his offense level by two levels for possession of a
firearmin connection with the of fense. Cardenas contends that al
negoti ati ons had been acconplished w thout the use of weapons;
that he did not reside in the apartnent where the gun was found,
and that he did not go into the area of the house where the gun was
conceal ed until the police raided the apartnent.

The Quidelines provide for a two-level increase in the base
offense level "[i]f a dangerous weapon (including a firearn) was
possessed” during conmssion of the offense. US S G 88
2D1. 1(b)(1). This increase applies "if the weapon was present,
unless it is clearly inprobable that the weapon was connected with
the offense.” Id., comment. (n.3). It is generally sufficient to
show "that a tenporal and spatial relation existed between the
weapon, the drug trafficking activity, and the defendant." Hooten,

942 F.2d at 882.
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Moreover, in the case of jointly undertaken crimnal activity,
the sentencing court may increase a defendant's offense level to

reflect "all reasonably foreseeabl e acts and om ssions of others in
furtherance of the jointly undertaken crimnal activity." U S S G
88 1B1.3(a)(1)(B). Because "this Court has repeatedly observed
[that] firearnms are "tools of the trade' of those engaged in
illegal drug activities," sentencing courts "ordinarily may infer
that a defendant shoul d have foreseen a co-defendant's possession
of a dangerous weapon, such as a firearm" if the Governnment shows
t hat anot her participant know ngly possessed it during the joint
comm ssion of the offense. United States v. Aguil era-Zapata, 901
F.2d 1209, 1215 (5th Cr. 1990) (internal quotation and citation
omtted).

The evi dence supports the district court's determ nation that
the apartnent in which the weapon was found was "strictly a drop
house" for the organization. Even if one of Cardenas' co-
def endants owned the weapon, its presence in the apartnent was
foreseeable to Cardenas. Further, Cardenas and the other
defendants ran directly to the cl oset containing the gun when they
becane aware of the agent's presence, indicating their know edge of
its presence. Because the evidence reflected that a "tenporal and
spatial" rel ati onshi p exi sted between t he weapon, Cardenas, and t he
drug-trafficking activity, the district court's enhancenent of the
of fense | evel based on possession of a weapon was not clearly

erroneous.
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| V.

Cardenas argues last that the district court erred in
enhancing his offense level for his role as a | eader, organi zer or
supervi sor. Cardenas argues that the "essence" of the crine
occurred in Costa R ca and involved traffickers not including
Car denas. Cardenas contends that he had no decision-making
authority and little control over the others involved and that he
was a nere internediary to deliver the cocaine to Hurtado.

The CGuidelines require a two-1level increase in a defendant's
of fense Il evel if the defendant was an organi zer, | eader, nmanager or
supervisor in the crimnal activity. US S G 8§ 3Bl 1(c). W
reviewa district court's finding that a defendant was a | eader or
supervisor for clear error. United States v. Alvarado, 898 F.2d
987, 993 (5th CGr. 1990). Factors for the district court to
consider in making the determnation include the exercise of
deci si on-nmaki ng authority, the nature of the participation in the
of fense, and the degree of control and authority over others. |Id.

The evi dence refl ects that Cardenas was responsi bl e for taking
possession of the cocaine upon its arrival in the United States.
Cardenas determined the tinme and place in which the delivery would
occur and postponed the delivery because he was not personally
satisfied that it could be acconplished wthout detection.
Cardenas based this decision on information provided to him by
assistants nonitoring the police channels. Cardenas al so

determ ned when the future delivery of 250 kil ograns was to occur.
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Thus, the district court's finding that Cardenas played a
supervisory role in the offense was not clearly erroneous.
V.
For the foregoing reasons, we affirmthe sentence inposed by
the district court.

AFFI RVED.
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