IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2858
Conf er ence Cal endar

ESTELLA SI LVA,
Pl ai ntiff-Appellant,
ver sus

HARRI S COUNTY AUDI TOR' S
OFFI CE ET AL.,

Def endant s- Appel | ees.
Appeal fromthe United States District Court

for the Southern District of Texas
USDC No. CA-H-91-2558

(May 18, 1994)
Bef ore H G3 NBOTHAM BARKSDALE, and EMLIO M GARZA, G rcuit Judges.
BY THE COURT:

Estella Silva noves to proceed in form pauperis on appeal
froman order of the district court denying her Fed. R Cv. P
60(b) notion to vacate an order granting sunmary judgnment in
favor of the defendants in this enploynent discrimnation action.

The district court's denial of a Rule 60(b) notion is
reviewed for abuse of discretion. "It is not enough that the
grant of the notion m ght have been perm ssible, or even
warranted; rather, the decision to deny the notion nust have been

sufficiently unwarranted as to anount to an abuse of discretion."

Pease v. Pakhoed Corp., 980 F.2d 995, 998 (5th Cr. 1993). Newy

di scovered evidence justifies Rule 60(b) relief only if the

evidence is material and controlling and clearly woul d have



produced a different result if presented before entry of

judgnent. Brown v. Petrolite Corp., 965 F.2d 38, 50 (5th Cr

1992). The district court did not abuse its discretion by
denying the Rule 60(b) notion. The belated affidavit evidence
does not mandate a different result. Moreover, the evidence
exi sted during the pendency of the case and easily could have
been di scovered prior to entry of judgnent.

Silva has not presented a | egal issue of arguable nerit.
Her notion for | eave to proceed on appeal IFP is DEN ED and the

appeal is DISM SSED. See Howard v. King, 707 F.2d 215, 219-20

(5th Gr. 1983); Fifth Grcuit R 42.2.



