UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-2853
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
ROBERT GEORGE SPRAGUE

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR H 93 0056 6)

(August 22, 1994)
Bef ore GARWOOD, DAVI S, and DUHE, CGircuit Judges.
PER CURI AM !

Appel | ant, Robert George Sprague, pleaded guilty to conspiracy
to reset and alter odonmeters of wused notor vehicles. He was
sentenced to twenty-one nonths inprisonnment, two years of
supervi sed rel ease, and $150 in special assessnents. He appeals
his sentence contending that the district court erred in finding
that the scope of the entire conspiracy was foreseeable by him and

in the value of the |oss assigned to each vehicle. W affirm

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



We exam ne the sentencing court's factual findings only for

cl ear error. See United States v. Moral es-Vasquez, 919 F.2d 258,

263 (5th Cr. 1990). In nmaking sentencing decisions, the district
court properly considers any rel evant evidence, "provided that the
information has sufficient indicia of reliability to support its
probabl e accuracy." USSG 8§ 6A1.3(a). |If no contrary evidence (as
opposed to wunsworn allegations) is submtted to rebut the

information in the presentence report, the sentencing court is free

to adopt that information as its findings. United States v. Mr,
919 F.2d 940, 943 (5th Cr. 1990).

The presentence report outlined a conspiracy run by Travis
Barnes to buy high mleage used vehicles, alter the odoneters, and
resell them from early 1988 through 1991. Appel I ant wor ked for
Barnes altering odoneters and doi ng body work on the vehicles from
April 1988 to Cctober 1988; May 1989 to August 1989; and June 1991
to Septenber 1991. Thus, although Appellant was not continuously
enpl oyed by Barnes during the entire period of the conspiracy, his
periods of enploynent essentially spanned the duration of the
conspiracy.

Furt her evidence that Sprague was aware of the entire scope of
the conspiracy is his plea agreenent which provided that his
offense level would be determned in part by 8 2F1.1 of the
Cui deli nes, and that the anmount of the | oss would be a significant
factor. The agreenent al so provi ded that because ot her individual s
were primarily responsible, the entire loss caused by the

conspiracy would not be used to determ ne Sprague's sentence



W t hout some reduction in his offense level. As the district court
noted i n overrul i ng Sprague's objections to the presentence report,
he and the Governnent agreed that a mtigating role reduction of
three offense | evel s pursuant to 8§ 3B1.2 woul d account for his role
inthe offense if the entire | oss was used to determ ne the offense
| evel adjustnent. The plea agreenent also provided that if the
court determned Appellant's role in the offense only by
attributing to him the losses related to the vehicles whose
odoneters he personally actually altered, no 8 3Bl1.2 reduction
woul d be appropriate.

W find no <clear error in the sentencing «court's
determ nation

Next Appellant argues that the value of each |oss was
inproperly determ ned because the average mleage reduction
represented only a thirty percent loss in the expected life of a
vehicle, rather than the forty percent |oss contended for by the
Gover nnent and accepted by the court. In ruling on Appellant's
objection to the presentence report, the district court determ ned
that the report was supported by a preponderance of the reliable
credi bl e evidence. The Guidelines referable to this offense refer
the sentencing court to the fraud guideline 2F1.1(b)(1). | t
defines the loss as the difference between the anount paid by the
victim and the anmount for which the victim could resell the
product. The court and the Governnent reasoned that the vehicles
had been driven approximately 85,000 mles which would yield an

average remaining life of 65,6000 assum ng a 150,000 mle life span.



Rolling the odoneters back an average of 40,000 m|es gave each
vehi cl e an average apparent renmaining life of 110,000. The 45, 000
mles taken off therefore represented approximtely forty-one
percent of the 110,000 mles an average consuner would have
reasonably thought remained in the useful life of the vehicle.
This position is reasonable and is supported by the information
available to the sentencing court. There is no clear error.

AFF| RMED.



