IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2816

IN THE MATTER OF:

J. EDGAR CLAYTON, JR.,
and
PHYLLI S KOZMA CLAYTON,

Debt or s.

J. EDGAR CLAYTQON, JR.,

and

PHYLLI S KOZMA CLAYTON,

Appel | ant s,
VERSUS
SHELL O L COVPANY,

Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 93-1921)

(July 11, 1994)

Bef ore GARWOOD, JOLLY, and SMTH, G rcuit Judges.
JERRY EE. SMTH, Circuit Judge:’

" Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw i nposes needl ess expense on the public and burdens
on the legal profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



| .

J. Edgar dayton, Jr. was an enployee of Shell G| Conpany
until June 1989. Shell guaranteed a hone |oan for the C ayton and
his wife, Phyllis Cl ayton, secured by two parcels of real property.
When the C aytons defaulted, Shell paid the bank and took assign-
ment of the note, then sought paynent fromthe C aytons.

A Texas court found Shell's note and deed of trust to the
Cl ayton honestead valid and allowed nonjudicial foreclosure,
rejecting counterclains under the Texas Deceptive Trade Practices
Act (DTPA) and the Federal Truth-in-Lending Act (TILA). The
Claytons filed for bankruptcy under chapter 11. After a hearing,
the bankruptcy court |ifted the automatic stay of foreclosure.
When the Caytons filed a notion for newtrial, the parties agreed
that the lifting of the automatic stay woul d be stayed pendi ng t hat
court's hearing the Caytons' notion or trial of another adversary
proceedi ng, which addressed the remaining issues between the
parties. During this litigation the daytons filed four adversary
proceedi ngs and two state court cases.

Before a hearing or trial was held, the court dismssed the
chapter 11 filing for failure to offer a plan of reorganization.
The district court affirnmed the dism ssal, creating the basis for
this appeal .

After the bankruptcy case was dism ssed, Shell sent notice
that the honestead woul d be forecl osed upon. Four days before the
schedul ed foreclosure, the Caytons filed for bankruptcy under

chapter 11 a second tine. At an expedited hearing, the bankruptcy



court took judicial notice of the previous order lifting the stay,
then lifted it. Shel | forecl osed. The bankruptcy court then
denied a nmotion by the Caytons to vacate the foreclosure. That
deni al has not been appeal ed.

By the ternms of the deed of trust under which Shell fore-

cl osed, the C aytons becane tenants at wll. Shell gave them
notice to vacate, but they refused to do so. Shell filed a
forcible detainer action in justice of the peace court. The

Cl aytons renoved to the bankruptcy court, which remanded, and the
state court ruled in Shell's favor.

The bankruptcy court al so sanctioned the C aytons, ordering a
$500 sanction and a prohibition against the filing of adversary
actions dealing with the sanme issues that are currently under
consideration. The district court affirnmed. The C aytons appeal
the lifting of the automatic stay, the remand of the forcible

det ai ner action, and the inposition of sanctions.

.

The C aytons argue that they have a right of rescission in the
homestead under TILA, 15 U S. C. 8§ 1601 et seq. Therefore, the
| ower courts erred by lifting the automatic stay and permtting
foreclosure. TILA allows the unilateral right to cancel certain
credit transactions secured by a non-purchase noney nortgage on the
consuner's honest ead. The consuner is allowed a notice of this
right of rescission unless the transaction falls wthin an

exception. 15 U . S.C. 8§ 1635(e); 12 CF. R 8§ 226.23(f).



The O aytons' argunent fails for three reasons. First, it is
nmoot, as Shell has al ready forecl osed and purchased t he honest ead.
Second, the transaction is not subject to rescission as it falls
w t hin the purchase noney exception to TILA. Finally, the clai mof

rescission is barred by res judicata.

A
A stay pending appeal from bankruptcy orders granting a
creditor relief fromstay is noot after the creditor forecl oses and
purchases the property in question. The Claytons failed to obtain
a stay pending appeal of the lifting of the automatic stay. The
only exception to the nootness doctrine is where state | aw creates

a statutory right of redenption. In re Sullivan Cent. Plaza |

Ltd., 914 F.2d 731 (5th Cr. 1990). The O aytons admt that Texas
state |l aw provides no statutory right of redenption. Lacking any

state renedy that will reverse foreclosure, the claimis noot.

B

Lacking any state right to rescission, the Caytons seek to
create a right to rescission out of TILA, which protects consuners
against certain lending tactics by allowing consuners to nake
i nformed deci si ons based upon the cost of credit on certain covered
credit transactions. For sonme covered transactions, the consuner
is allowed three days to rescind a credit contract, and notice of
rescission is required.

TILA awards consuners a unilateral right to cancel certain



credit transactions secured by a non-purchase noney nortgage on the
consuner's principal residence. A consuner is entitled to a notice
of a right of rescission of any consuner credit transaction in
whi ch a security interest is or will be retained or acquired i n any
property used as the principal dwelling of the person to whomthe
credit is extended unless the transaction falls within an exenp-
tion. 15 U S.C. 8§ 1635(a).

Under 15 U.S.C. §8 1635(e)(1), atransactionis exenpt if it is
a residential nortgage transaction, as defined by 15 U S C
§ 1602(w) which provides:

The term "residential nortgage transaction”™ neans a

transaction in which a nortgage, deed of trust, purchase

nmoney security interest arising under an installnent

sales contract, or equivalent consensual security

interest is created or retained against the consuner's

dwelling to finance the acquisition or initial construc-

tion of that dwelling.
A security interest granted as a first lien to finance the
acqui sition of construction of the consuner's residence qualifies

as an exenpt transaction for purposes of the right of rescission.

15 U.S.C. §8 1635(e); La Gone v. Johnson, 534 F.2d 1360 (9th Cr.

1976); Heuer v. Forest H Il State Bank, 728 F. Supp. 1199 (D. M.

1989), aff'd, 894 F.2d 402 (4th Gir. 1990).

The C aytons claim that because a vendor's l|ien arose by
operation of lawin connection with the deed of trust, they have a
right of rescission because the vendor's lien is not exenpt from
resci ssion. This argunent flies in the face of the unanbi guous
| anguage of section 8§ 1635(e) characterizing this transaction as a

purchase noney lien arising from the "acquisition or initial



construction" of a honestead.

C

The G aytons' claimis also barred by res judicata. In 1991

a Texas state court validated Shell's lien and its entitlenent to
non-j udi cial foreclosure. This judgnent is a final judgnent on the
merits rendered by a court of conpetent jurisdiction and is

entitled to full faith and credit in the federal courts. 28 U.S.C.

8§ 1738; In re Brady Mun. Gas Corp., 936 F.2d 212 (5th Cr.), cert.
denied, 112 S. . 657 (1991).

Res judicata bars the relitigation of any issues that were or

could have been tried in the original litigation. Reed V.

Marketing Servs. Int'l, Ltd., 540 F. Supp. 893, 896 (S.D. Tex.

1982). A subsequent suit is barredif it arises out of the subject
matter of a previous suit and with an exercise of diligence could

have been litigated in the prior suit. Barr v. Resolution Trust

Corp., 837 S.W2d 627, 631 (Tex. 1992). Therefore, if the C aytons
had a defense to the validity of Shell's lien by virtue of a right
of rescission, entry of final judgnent by a state court of
conpetent jurisdiction has precluded litigation of that issue in

anot her forum

D.
The C aytons contend that the foreclosure notice periods
provided by the Texas Property Code are extended by 11 U S. C
§ 108. Under Tex. Prop. CoE § 51.002(d), following a default a



secured creditor nust provide a debtor twenty days to cure the
default on or before the tine a notice of sale is given. After
this period, a debtor nust also be given twenty-one days' notice
before the collateral can be sold. It is uncontested that Shel
conplied with all of these notice and tine requirenents.

The C aytons now claimthat because they filed their second
bankruptcy case, 8 108 extended for sixty days the time period for
curing the default from the time they filed their bankruptcy
pr oceedi ng. Thus, the foreclosure sale was voi dabl e because it
occurred prior to the twenty-one-day notice period as extended by
§ 108.

The C aytons' argunent i s based upon an erroneous under st and-
ing of the inport of 8§ 108. By filing bankruptcy, the forecl osure
that was noticed was stayed by the injunction of 11 U S.C. § 362.
Sections 362 and 108 are nutually exclusive: The specific
provisions of 8 362 prevail if it conflicts with the nore general

provi sions of section 108. In re Carver, 828 F.2d 463, 464 (8th

Cir. 1987). Actions stayed under 8§ 362 are not further extended
under 8§ 108. When the bankruptcy court lifted the 8 362 autonatic
stay, Shell was no longer enjoined from proceeding with the

forecl osure that had been tinely posted pursuant to state | aw

L1l
The ddaytons argue that the bankruptcy court erred by
remanding the forcible detainer action to state court. The

Cl aytons contend that the action is a core proceedi ng i n bankruptcy



and thus nust be heard in the bankruptcy court.
We lack jurisdiction to review the propriety of the remand.
28 U.S.C. 8§ 1452(b) states:
The court to which such claim or cause of action is
renmoved may remand such cl ai mor cause of action on any
equi tabl e ground. An order entered under this subsection
remandi ng a claimor cause of action, or a decision to
not remand, is not reviewable by appeal or otherw se by
the court of appeals under section 158(d), 1291, or 1292
of this title or by the Suprene Court of the United
States under section 1254 of this title.
Under the plain |anguage of this statute, the order of remand is
not appeal abl e beyond the district court. The appeal of the order

to remand i s di sm ssed.

| V.

The bankruptcy court inposed sanctions of a $500 fine and a
prohi bition against filing any adversary actions dealing wth the
i ssues currently under consideration. The C aytons contend that
sanctions prevented them from pursuing their clains agai nst Shel
and that the sanctions were inposed without findings of fact or a
chance for the Claytons to respond to Shell's charges.

Where the record readily indicates the reasons for inposing
sanctions, the court need not nake specific findings and concl u-

sions. Foval v. First Nat'l Bank of Commerce, 841 F.2d 126 (5th

Cr. 1988); Thomas v. Capital Sec. Servs., Inc., 836 F.2d 866, 883

(5th Gr. 1988) (en banc). Appropriate sanctions may be i nposed by
the bankruptcy court against parties and counsel who multiply

bankr upt cy proceedi ngs unreasonably and vexatiously. Inre Kinney,

51 B.R 840 (Bankr. C D. Cal. 1985).
8



The O aytons' pattern of vexatious and repetitive litigation
is established by the record. Shell's notion for sanctions was
acconpanied by a list of the pleadings filed by the C aytons and
was supported by counsel's affidavit. The C aytons have repeatedly
filed duplicative clains and notions for rehearing.

The C aytons have not been deni ed appropriate access to the
courts. They are barred fromfiling only cases and pl eadi ngs t hat
raise issues already disposed of or currently pending. Non-
duplicative clains are still permtted, and the record indicates
that the court has considered at | east one notion raising new | egal
theories, clains, and all egati ons.

A court may inpose sanctions that are appropriate under the

circunstances. Thonpson v. Housing Auth., 782 F.2d 829 (9th Cr.),

cert. denied, 479 U S. 829 (1986). G ven the daytons' track

record, the sanctions inposed were reasonable under the circum
st ances.

The appeal of the remand is DI SM SSED for want of jurisdic-
tion. The orders lifting the automati c stay and i nposi ng sancti ons
are AFFIRMED. The C aytons, as appellants, and J. Edgar d ayton,
in his capacity as an attorney and officer of the court, are warned
that further neritless filings, including, without limtation,
frivolous petitions for rehearing or suggestions of rehearing en

banc, will subject themto additional sanctions and/or discipline.



