UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-2798
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

VERSUS

M CHAEL RODRI GUEZ GONZALEZ, and JEFFRY CERON HERNANDEZ,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Southern District of Texas

(No. CR-H-92-200)
(February 2, 1995)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.

PER CURI AM *

A jury convicted Defendant-Appellant Jeffry Ceron Hernandez
(" Hernandez") for conspiracy to possess with intent to distribute
cocai ne base in violation of 21 U. S.C. 88 841(a)(1), 841(b)(1)(A),
and 846, and for aiding and abetting the possession with intent to

distribute cocaine base in violation of 21 U S. C. 88 841(a)(1),

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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841(b)(1)(A), and 18 U S.C § 2. Def endant - Appel | ant M chael
Rodri guez Gonzalez ("CGonzalez") pleaded guilty to the sane
of fenses. Hernandez and CGonzal ez rai se several issues on appeal.
Finding no reversible error, we AFFI RM

FACTS AND PROCEDURAL HI STORY

On August 4, 1992, Houston Police Oficer Mark Prendergast
("Prendergast") received information froma confidential informant,
fromwhom he had received reliable information in the past, on an
upcoming narcotics transaction involving a large quantity of
cocai ne base, otherw se known as "crack cocaine." The informant
provi ded a description of a Col onbian male and a red sports car,
and the location of a particular apartnent conplex and apartnent.
Based on this information, several officers drove to the apartnent
conpl ex and began surveill ance.

Prender gast observed a red Geo sports car that nmatched the
informant's description. Approxi mately ten mnutes |ater, the
of ficers observed a mal e, matching the description provided by the
i nformant, approach and enter the vehicle. Prendergast | ater
identified this individual as Gonzal ez. (Gonzal ez was foll owed by
another male, later identified as Hernandez, who entered a Datsun
Maxi ma. The two vehicles left the apartnent conpl ex together and
the officers followed themto a residence at 511 Wal ston Street in
Houston. The Maxi ma was backed into the driveway with the trunk
near the garage door of the residence. Gonzal ez and Her nandez

entered the residence.



A short tinme |later, Hernandez exited the residence, backed the
Maxi ma into the garage, and cl osed the garage door. Gonzal ez and
Her nandez then exited the residence together; Hernandez placed a
| arge white grocery bag inside the trunk of the Geo and both nen
left the residence init. Gonzal ez and Hernandez drove back to the
apartnent conplex and took the bag inside.

About one hour |ater, Gonzalez left the apartnent conplex in
the Geo. Her nandez and another individual wal ked through the
apartnent conplex and entered another apartnent. Her nandez was
carrying the white bag. Gonzal ez subsequently joined them The
three nen later exited the apartnent, and Gonzal ez threw a |ight-
colored plastic bag into the dunpster. The nmen then left the
apartnent conplex in the Geo. The officers retrieved the plastic
bag, which contained "three kil ogram w apping papers which had
cocai ne residue on them along with boxes of Arm & Hammer baking
soda." Prendergast testified that baking soda is commopnly used in
maki ng crack cocai ne.

The officers then pulled over the Geo and asked the occupants
to exit the vehicle. Gonzalez, the driver, consented to a search
of the vehicle. After the officers found three kil ogranms of crack
cocaine in a canvas bag inside the vehicle, the defendants were
arrest ed.

The officers subsequently returned to the residence at 511
Wal ston Street. The officers obtained witten consent to search
from Francis Montgonery, a resident of the house. The officers

found that the Maxima in the garage had a false gas tank.



Prendergast testified that drug traffickers often use false
conpartnents to transport narcotics.

A jury convicted Hernandez of conspiracy to possess wth
intent to distribute in excess of 50 grans of cocai ne base, and of
ai di ng and abetting possession with intent to distribute in excess
of 50 grans of cocaine base. He was sentenced to two 365-nonth
i nprisonment terns to be served concurrently. Fol l owi ng the
granting of his notion for a mstrial, Gonzal ez pleaded guilty to
the sanme counts. He was sentenced to two 360-nonth inprisonnent
ternms to be served concurrently.

Prior to trial, Hernandez filed a "notion to suppress any and
all evidence seized as a result of the unlawful stop, detention and
custodi al arrest of defendant and the unlawful warrantless search
of the residence located at 511 Walston Street." Followi ng a
hearing, the district court denied the notion to suppress. The
district court also denied Hernandez's notion to disclose the
identity of the informant. The court ordered the preparation and
submi ssion in canera of the informant's affidavit to determ ne
"whether there is a conflict in the description that Oficer
Prendergast gave of what he told the informant and what the
i nformant says O ficer Prendergast told him" After receiving the
affidavit, the court reserved ruling on the notion, noting that
Her nandez was not seeking disclosure at that point. The court
| ater determ ned, on the basis of its in camera review of the
affidavit, that there was no conpelling need for the defense to

cross-exam ne the informant. The court also stated that it had



seen nothing to alter its previous ruling denying the notion to
di scl ose the informant.

At the sentencing hearing, the district court found, contrary
to the recomendation in the Presentence Report, that Gonzal ez was
entitled to a two-level reduction for acceptance of responsibility
because he had pl eaded guilty. Hernandez and Gonzal ez also filed
a joint nmotion for downward departure based on the distinction
bet ween cocai ne powder and cocaine base contained in the United
States Sentencing GQuidelines ("CGuidelines") and its discrimnatory
effect on black defendants. The district court denied the
def endants' notion for downward departure.

W will address first the i ssues presented by Hernandez; then
the separate issue presented by Gonzalez; and finally an issue
presented by both appel |l ants.

|. Wether The O ficers Had Probabl e Cause

To Arrest Hernandez?

Her nandez contends that the district court erred in denying
his notion to suppress. According to Hernandez, because the
of ficers | acked probabl e cause to arrest him any evidence derived
fromthe illegal arrest nust be suppressed.

In reviewing a denial of a notion to suppress, the district
court's findings of fact are accepted unl ess clearly erroneous, but
its ultimate conclusion on the constitutionality of the |aw

enforcenent actionis reviewed de novo. U.S. v. Chavez-Villarreal,

3 F.3d 124, 126 (5th Gr. 1993). W nust review the evidence in

the light nost favorable to the Governnent as the prevailing party



and shoul d uphold the district court's ruling denying suppression
if any reasonable view of the evidence supports it. UsS V.
Tellez, 11 F.3d 530, 532 (5th Gr. 1993), cert. denied, 114 S. C
1630 (1994).

A warrantless arrest nmay be nmade if the arresting officers
have "probable cause to believe that an offense has occurred.”

U.S. v. Chappell, 6 F.3d 1095, 1100 (5th G r. 1993), cert. deni ed,

114 S. . 1232 and 114 S. . 1235 (1994). "Probabl e cause exists
when facts and circunstances within the know edge of the arresting
officer would be sufficient to cause an officer of reasonable
caution to believe that an of fense has been or is being conmtted."

US vVv. Carrillo-Mrales, 27 F.3d 1054, 1062 (5th Gr. 1994).

Before stopping the vehicle and arresting Hernandez, the
of fi cers had conducted surveill ance of Hernandez for several hours,
acting on a tip from a known and reliable informant whose
informati on proved correct upon corroboration. The i nformant
identified Hernandez by nane, and advised that Hernandez was
involved in a narcotics transaction involving a large quantity of
cocai ne base. The officers observed Hernandez acting in concert
with Gonzal ez. Hernandez placed a plastic bag into the trunk of
the Geo and | ater carried the bag into the apartnment. Gonzal ez was
| ater observed discarding a plastic bag, consistent with the
pl astic bag previously observed, while Hernandez waited on him
Upon retrieving the plastic bag, officers found baking soda, which
is often used in making cocai ne base, and residue believed to be

cocai ne inside the bag. Based upon the totality of the facts and



circunstances, we hold that the record supports the district
court's conclusion that the officers had probable cause to arrest

Her nandez. See Carrillo-Mrales, 27 F.3d at 1062. The exi stence

of probabl e cause justified the warrantl|l ess search of the vehicle.

See U S. v. Sutton, 850 F.2d 1083, 1085 (5th Gr. 1988).

1. Whether Consent Was Voluntarily G ven For

The Search OF The Resi dence?

Her nandez argues that the search of the residence at 511
Wal ston Street was illegal because the consent to search was not
voluntarily given. He contends that the evidence acquired fromthe
search nust thereby be suppressed. The Governnent asserts, and the
district court found, however, that Hernandez has no standing to
contest the search of the residence.

Even assum ng that Hernandez has standing, there is no Fourth
Amendnent vi ol ati on because Montgonery voluntarily consented to a
search of the prem ses. A search conducted pursuant to consent is
a specifically established exception to the requirenents of both a

warrant and probabl e cause. See U.S. v. Wlson, 36 F. 3d 1298, 1304

(5th Gr. 1994). Police may rely on the voluntary consent of a
person hol di ng common aut hority over the place to be searched. 1d.
The Governnent nust prove by a preponderance of the evidence that
the consent was voluntary and that the search was conducted within
the scope of the consent received. [|d. The standard of reviewis
whet her the district court's determnation, that Montgonery's
consent justified the warrantless search, is clearly erroneous.

See id.



Prendergast testified that Montgonery, a resident of 511
Wal ston Street, voluntarily gave witten consent to search the
house. He testified that Montgonmery was not coerced in any way.
He explained that three officers approached the door of the
residence, that their guns were not drawn, that they identified
thenselves as police officers and explained that they were
conducting a narcotics investigation, and that Montgonery gave t hem
witten consent to search the house. The officers did not threaten
to get a search warrant or to place Montgonery under arrest
Her nandez, however, argues that at |east five officers went to the
resi dence and barged in uninvited when Mont gonery opened t he door.
Accordi ng to Hernandez, the officers infornmed Montgonery that they
were conducting a narcotics investigation, threatened Montgonery
wth arrest, and told Montgonery that, if he did not give consent,
they woul d obtain a search warrant. But because we nust defer to
the trial court on factual findings and because the trial court
chose to adopt Prendergast's account of the events, we find no
clear error inthe district court's determ nation that Montgonery's
consent was vol untary.

Her nandez next argues that the officers exceeded the scope of
the consent, which was only for a search of the house, when they
entered the garage and searched Hernandez's vehicle. But because
Her nandez has not directly challenged the district court's finding
t hat Mont gonery's consent "woul d reasonabl y have been under st ood by

the officer as extending to consent to search the garage," we hold



that the officers did not exceed the scope of the consent when t hey
entered the garage.

Regarding the search of the vehicle, Prendergast testified
that Montgonery did not consent to a search of the vehicle in the
garage and thus the officers did not search the interior of the
vehicle, but only the outside, which was in plain view  Another
exception, a plain view seizure requires (1) that the officers
initial intrusion be supported by a recogni zed exception to the
warrant requirenment, and (2) that the incrimnating character of
t he obj ect seized be inmmedi ately apparent. 1d. at 1306. Here, the
officers' entrance into the garage was covered by the consent.
Further, the incrimnating character of the object, the fal se gas
tank, was i medi atel y apparent, as Prendergast testified that "[a]s
soon as we entered into the garage, we could snell funes -- gas
funmes and we observed that the tank was on the ground hangi ng from
the bottom of the Datsun Maxi ma and we observed that the gas tank
had a false tank init." Accordingly, we find that the officers
did not violate any Fourth Amendnent protections.

[11. \Vether The District Court Abused Its Discretion By

Ref using To Di sclose The ldentity O The

Confidential Informant To Her nandez?

Her nandez next contends that the district court erred by
refusing to disclose the identity of the confidential informnt and
by failing to conduct an in canera hearing to determ ne whether the
informant's testinony woul d be hel pful to the defense. He clains

that the informant's identity becane rel evant because the officers



communi cated with the i nformant agai n after conducti ng surveill ance
but prior to Hernandez's arrest, related their observations to the
i nformant, and received additional information fromhim Hernandez
contends that the informant thus became a witness to the officers

credibility and could have inpeached the officers wth a prior
i nconsi stent statenent.

I n det erm ni ng whet her di sclosure of a confidential infornmant
is mandated, this Court has devel oped a three-part bal ancing test,
under which the Court considers 1) the level of the informant's
participation in the alleged crimnal activity; 2) the hel pful ness
of disclosure to any asserted defense; and 3) the Governnent's

interest in nondisclosure. US. Vv. Oozco, 982 F.2d 152, 154-55

(5th Cr.), cert. denied, 113 S. C. 2430 (1993). A district
court's denial of a notion to disclose the identity of an infornmant
is reviewed for an abuse of discretion. Id. at 155. "The
[district] court may conduct an in canmera hearing when necessary to
bal ance the conflicting interests involved." [|d.

The district court did not abuse its discretion by refusingto
conpel disclosure of the informant's identity. The informant's
participation in the crimnal activity was mninmal. The infornmant
was neither present during the transaction nor did he observe it.
See id. Further, Hernandez did not make a sufficient show ng that
the informant's testinony would significantly aid his defense. See
id. "[Mere conjecture or supposition about the possible rel evancy
of the informant's testinony 1is insufficient to warrant

disclosure.” 1d. (citation omtted). Hernandez "specul ates that
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the infornmer's testinony mght contradict that of the officer, but
provi des no evidence to support this claim" [|d. Finally, the
Governnent's interest in nondisclosure "relates to both the safety
of the informant and the informant's future usefulness to the
authorities." 1d. at 156.

All three factors weigh in favor of nondi scl osure. Therefore,
the district court did not abuse its discretion by withholding the
identity of the informant. See id. at 156. Although Hernandez al so
argues that the district court should have held an in canera
hearing to determ ne the need for disclosure, this Court "does not
require the district court to hold an in canera [ hearing] whenever
the defendant requests disclosure of the informant's identity."

U.S. v. Cooper, 949 F.2d 737, 750 (5th Gr. 1991), cert. denied,

112 S. C. 2945 (1992). In any event, as the CGovernnent notes,
Her nandez di d not request an in canera hearing before the district
court, but requested only an in canera inspection of the
informant's affidavit, which the court conducted. Thus, the
court's failure to conduct an in canera hearing was not error. See
id.

V. Whether The District Court Erred By Basing Hernandez's

O fense Level Upon Crack Cocai ne Rather Than

Powder Cocai ne For Sentenci ng Purposes?

Her nandez next argues that the district court erred in basing
his offense | evel on crack cocai ne rather than cocai ne powder for
sentenci ng purposes. He contends that he never agreed to jointly

undertake the crimnal activity of transform ng cocai ne powder into

11



cocai ne base. Hernandez points to Application Note 2 under
US S G 8§ 1B1.3, which states:

In the case of a jointly undertaken crimnal activity,

subsection (a)(1)(B) provides that a defendant 1is

accountable for the conduct (acts and om ssions) of

others that was both: (i) in furtherance of the jointly

undertaken crimnal activity; and (ii) reasonably

foreseeable in connection with that crimnal activity.

We rej ect Hernandez's argunent because Section 1Bl1.2(a) of the
Qui delines states that the offense of conviction is to be used to
determ ne the guideline for sentencing. Hernandez was convi ct ed of
conspiracy to possess with intent to distribute in excess of 50
grans of cocaine base and for aiding and abetting the possession
wth intent to distribute in excess of 50 grans of cocai ne base.
The district court thus did not err by basing Hernandez's offense
| evel upon crack cocai ne rather than powder cocai ne.

Contrary to Hernandez's argunent, no discussion of relevant

conduct and 8 1B1.3 is necessary in this case. Although Hernandez

cites U S. v. Evbuomwan, 992 F.2d 70 (5th Gr. 1993), and U.S. v.

Ri vera, 898 F.2d 442 (5th Gr. 1990), as cases supporting his
argunent that Hernandez nust be part of the jointly undertaken
activity in order to be assigned a base of fense | evel incorporating
such activity, both these cases involve situations in which the
def endant has been assessed additional base offense |evels for
activities outside of the activities for which he was convi cted.
Evbuomwan, 982 F. 2d at 72 (defendant convicted of credit card fraud
causing a |l oss of $1,500, but district court computed base of f ense
| evel on $90,471, which was the loss attributable to others);
Ri vera, 898 F. 2d at 444-45 (defendant convicted of distributing .28
12



granms of heroin, but district court conputed base offense | evel on
224. 47 grans of heroin, which was the quantity attributable to co-
def endant s) . Accordingly, we affirm the district court's
conputations in Hernandez's sentencing.

V. \Wiether The District Court Erred By Refusing To G ant

Gonzal ez An Additional One-level Reduction For

Accept ance O Responsibility Pursuant

Jo US S. G § 3E1.1(b)?

Gonzal ez argues that the district court erred by refusing to
grant him an additional one-level reduction for acceptance of
responsibility pursuant to 8§ 3El.1(b) of the GCuidelines. Thi s
Court reviews a district court's determnation of whether a
def endant has accepted responsibility "under a standard of review
“even nore deferential than a pure clearly erroneous standard.'"

US v. Tello, 9 F.3d 1119, 1122 (5th Gr. 1993) (citations

omtted).
Section 3El.1(b) established a tripartite test to determ ne
entitlenent to the additional one-level decrease for acceptance of

responsibility. US. v. MIls, 9 F.3d 1132, 1136 (5th Gr. 1993).

The sentencing court is directed to grant the additional one-I|evel
decrease in the defendant's offense level if 1) the defendant
qualifies for the basic two-level decrease for acceptance of
responsibility under 8 3El.1(a); 2) the defendant's offense |evel
is 16 or higher before the two-level reduction under 8§ 3El.1(a);
and 3) the defendant tinely "assisted authorities" by either a)

provi ding conplete informati on to the Governnment concerning his own
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i nvol venent in the offense; or b) notifying authorities of his
intention to enter a plea of guilty, thereby permtting the
Governnent to avoid preparing for trial and permtting the court to
allocate its resources efficiently. Tello, 9 F.3d at 1124-25. If
t he defendant satisfies all three prongs of the test, the district
court is "w thout any sentencing discretion"” to deny the additional
one-|l evel decrease. Mlls, 9 F.3d at 1138-39.

Because Gonzalez was found by the district court to be
entitled to the basic two-level decrease under § 3El.1(a) and
because his offense | evel prior to such decrease was 38, the first
two prongs of the test were satisfied. Regarding the third prong,
the record suggests that Gonzalez did not provide conplete
information to the Governnent concerning his own i nvol venent in the
of f ense. Al t hough he submtted a witten statenent to the
probation officer, the probation officer noted that Gonzalez's
version of the offense was inconsistent with the facts and that the
"facts seem to indicate that [CGonzalez's] know edge of the
transaction was greater than what he admts."” Further, the
district court found that "there is sone question as to whether
[ Gonzal ez] has fully shared all the know edge he has."

Neither did Gonzalez tinely notify authorities of his
intention to enter a plea of guilty. At his arraignnment on
Septenber 10, 1992, CGonzalez entered a plea of not guilty. H s
jury trial began on April 19, 1993. On the fourth day of his jury
trial, the district court granted Gonzal ez's notion for a mstrial.

Not until his rearraignnment on June 24, 1993 did Gonzal ez enter a
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pl ea of guilty and decide to cooperate. To qualify for a reduction
under 8§ 3E1.1(b)(2), the defendant nmust have notified authorities
of his intention to enter a plea of guilty at a sufficiently early
point in the process so that the Governnent nay avoi d preparing for
trial. 8 3El.1, comment. (n.6). Although Gonzal ez argues that he
entered his guilty plea before a newtrial date was schedul ed and
bef ore any resources were expended on the newtrial, he entered the
plea only after the Governnent had prepared and undertaken the
first trial. Gonzal ez argues that, because Gonzal ez was tried with
Her nandez, Gonzalez's decision to go to trial did not create an
addi ti onal burden on the Governnent and the courts because they
woul d have had to try Hernandez in any event. Further, Gonzal ez
contends that the CGovernnent's interpretation of the provision
woul d render the provision neaningless anytine a trial ends in
mstrial. Such an interpretation would not encourage guilty pl eas
and the subsequent conservation of judicial resources.

Gonzal ez, however, does not cite any cases in support of his
argunents. Further, the key resources that the provision was ai ned
at preserving, the energy the Governnent uses to prepare for trial,
have al ready been used once the first trial begins. Because the
third prong of the test was thus not satisfied, the district court
did not err in denying Gonzal ez the additional one-level decrease

for acceptance of responsibility.
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VI. Whether The District Court Erred I n Denyi ng The Def endants

Mbti on For Downward Departure Based Upon The Di sparate

Sent enci ng Provi si ons For Cocai ne Base And Cocai ne

Powder Contai ned I n The Sentenci ng Guidelines?

Gonzal ez and Hernandez each argue that the district court
erred by denying their joint notion for downward departure based on
the di sparate sentencing provisions for cocai ne base and cocai ne
powder contained in the Guidelines and the resulting discrimnatory
effect on black defendants. W will not reviewa district court's
refusal to depart from the Quidelines unless the refusal was in

violation of the law. U.S. v. Buenrostro, 868 F.2d 135, 136 (5th

Cir. 1989), cert. denied, 495 U S. 923 (1990).

We have held that the disparate sentencing provisions for
cocai ne base and cocai ne powder contained in the CGuidelines do not
of fend constitutional due process or equal protection guarantees.

U.S. v. Watson, 953 F.2d 895, 897-98 (5th Cir.), cert. denied, 112

S. . 1989 (1992). In so holding, we have held that disparate
sentenci ng provisions "w |l survive an equal protection analysis if

[they] bear[] a rational relationship to a legitimte end." U.S.

v. Galloway, 951 F.2d 64, 66 (5th Cr. 1992).

Gonzal ez and Hernandez enphasi ze that they are not attacking
the constitutionality of the sentencing provisions. Rather, they
cite 18 U S.C. 8§ 3553(b), which allows a district court to depart
fromthe Guidelines range if it finds "an aggravating or mtigating
circunstance of a kind . . . not adequately taken into

consideration by the Sentencing Comm ssion in fornulating the
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guideline that should result in a sentence different from that
described," and argue that the disparate inpact on mnorities is
such an aggravating or mtigating circunstance. Gonzal ez and
Her nandez also point to U S.S.G § 5H1.10, p.s., which prohibits
race from being taken into account at sentencing, and argues that
t he di sparate i npact of the provisions have indirectly circunvented
the goals of this section

Gonzal ez and Hernandez continue by stating that the district
court did not believe that it had the authority to depart downward
in this instance, and argue that we are not required to "give
deference to the sentencing court's exercise of discretion. . . if
the court m stakenly believed that departure was not permtted.”

US. v. Soliman, 954 F.2d 1012, 1014 (5th Gr. 1992). Although it

is true that the district court did not believe that it had the
authority to nake such a departure, it held that, even if it had
discretion, it would not depart downward. Thus, we nust reviewthe
district court's decision only for a violation of |aw

Gonzal ez and Hernandez point to the testinony at sentencing of
Dr. CGeorge R Schwartz ("Schwartz), MD., who has undertaken
research into the effects of cocai ne powder and cocai ne base on the
human body. According to Schwartz, cocai ne powder and cocai ne base
are essentially the sane thing, except that cocai ne powder is nore
dangerous than cocai ne base because of its adverse effects on the
cardi ovascul ar system and its greater tendency, by neans of its
i ngestion, to spread the virus causing Acquired |Inmune Deficiency

Syndronme. Despite this, cocaine base is punished 100 tines nore
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severely. Schwartz, who is famliar with the congressional
hearings that led to the Guidelines, also testified that little
medi cal and scientific data had been gathered at the tine of the
hearings and that Congress had been msled on the addictive
qualities of cocai ne base.

The district court, however, found Schwartz's testinony to be
unper suasi ve, and we cannot find this to be an abuse of discretion
especially in light of our holdings that a rational basis does
exi st behind the higher sentences for cocaine base. "[T]he fact
that crack cocaine is nore addictive, nobre dangerous, and can
therefore be sold in smaller quantities is reason enough for
provi di ng harsher penalties for its possession."” Witson, 953 F. 2d
at 898. The district court's refusal to grant a downward departure
was thus not in violation of the | aw

CONCLUSI ON

For the foregoing reasons, the Appellants' convictions are

AFFI RVED.
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