IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2757
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
GECRCE CAPUTQ,
RENE MALDONADO, and
JAMES " SANCHEZ" BURNSI DE,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR-H 91-59- 24)

April 16, 1996

Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Ceorge Caputo, Rene Mal donado, and Janes Burnsi de appeal
their convictions and sentences on various federal offenses. W
affirmas to Caputo and Mal donado and affirmin part and reverse in

part as to Burnside.

Pursuant to 5th CGr. R 47.5, the court has determned that this

opi ni on shoul d not be published except under the linmted circunstances set forth
in5th Gr. R 47.5.4.



. Overview

A 110-count third superseding indictnent charges these and
twenty-three other defendants with offenses arising from their
i nvol venent with a major Houston-based nari huana ring headed by
Desi Cuerra. The other defendants pleaded guilty, and severa
testified at the appellants’ trial. The district court acquitted
Caput o of one count of conspiracy to travel in interstate comerce
to distribute mari huana, and the jury found Burnside not guilty of
si x counts of noney | aundering and convicted the appellants of the
remai ni ng char ges.

The district court sentenced Caputo and Mal donado to concur -
rent ternms of 168 nonths, foll owed by five-year concurrent terns of
supervi sed rel ease. The court sentenced Burnside to concurrent
ternms totaling 151 nonths, foll owed by two-year concurrent terns of
supervi sed rel ease. The defendants appeal their convictions and
sentences; the governnent filed cross-appeals fromthe sentences

but subsequently dism ssed those cross-appeal s.

1. Sufficiency of the Evidence as to Caputo.
The jury convi cted Caputo of conspiracy to possess with intent
to distribute nore than 1000 kilograns of marihuana (count 1);
ai ding and abetting the possession with intent to distribute nore
than 50 kil ograns of a controlled substance (count 4); aiding and
abetting the possession with intent to distribute nore than 100
kil ograns of marihuana (count 102); and three violations of the

Travel Act (counts 5, 6, and 103). Caputo argues that the evidence



is insufficient.

Caputo noved for judgnent of acquittal at the end of the
governnent’s case-in-chief and again at the cl ose of the evidence.
Therefore, the standard for evaluating sufficiency is whether,
viewi ng the evidence in the |ight nost favorable to the governnent,
arational trier of fact could have found the essential el enents of
t he of f enses beyond a reasonabl e doubt. United States v. Bell, 678
F.2d 547, 549 (5th Cir. 1982) (en banc), aff’'d, 462 U S. 356
(1983). W view direct and circunstantial evidence adduced at
trial, as well as all inferences reasonably drawn fromit, in the
light nost favorable to the verdict. United States v. Sanchez, 961
F.2d 1169, 1173 (5th Cir.), cert. denied, 506 U.S. 918 (1992). We
| ook to whether the trier of fact nade a rational decision, rather
than to whether it correctly determined the defendant’s quilt or
i nnocence. United States v. Jaramllo, 42 F.3d 920, 923 (5th
Cr.), cert. denied, 115 S. C. 2014 (1995). W wll reverse a
conviction, however, “if the evidence construed in favor of the
verdi ct gives equal or nearly equal circunstantial support to a
theory of guilt and a theory of innocence of the crinme charged.”

Id. (internal quotation and citations omtted).

A. Controll ed Substance O fenses.
A conviction for conspiracy requires proof of “an agreenent
between two or nore persons to violate the narcotics | aws,
[and] that each alleged conspirator knew of the conspiracy and

intended to joinit, and . . . participate[d] in the conspiracy.”



United States v. Puig-Infante, 19 F. 3d 929, 936 (5th Gr.), cert.
denied, 115 S. C. 180 (1994); United States v. Sanchez-Sotelo, 8
F.2d 202, 208 (5th GCr. 1993), cert. denied, 114 S. C. 1410
(1994). “An agreenent may be inferred from concert of action

participation from a collocation of circunstances, and know edge

from surrounding circumnstances.” Sanchez, 961 F.2d at 1174
(internal quotation and citation omtted). Once the governnent
establishes an illegal conspiracy, “only slight evidence” i s needed
to connect an individual defendant to the conspiracy.” Uni ted

States v. Thomas, 12 F. 3d 1350, 1359 (5th Cir.) (internal quotation
and citation omtted), cert. denied, 114 S. C. 1861, 2119 (1994).

A conviction for possession of a controlled substance wth
intent to distribute requires proof that the defendant know ngly
possessed the contraband and intended to distribute it. The
possession of a |larger quantity of drugs than would ordinarily be
used for personal consunption can support a finding of intent to
distribute. United States v. Pineda-Otuno, 952 F.2d 98, 102 (5th
Cr.), cert. denied, 504 U S 928 (1992). Possession of a
control | ed substance may be either actual or constructive, may be
j oi nt anong several defendants, and may be proved by either direct
or circunstantial evidence. United States v. Rodriguez, 15 F.3d
408, 411 n.2 (5th Cir. 1994).

A conviction for aiding and abetting requires proof that the
def endant associated with and participated in a crimnal venture
and sought to nmake it succeed. Jaramllo, 42 F.3d at 923; United
States v. Mergerson, 4 F. 3d 337, 342 (5th Cr. 1993), cert. denied,



114 S. Ct. 1310 (1994). “Mere presence and associ ation” are not
enough to sustain a conviction for aiding and abetting. Jaramllo,
42 F.3d at 923.

Count 1 alleged that between January 1986 and August 1991
Caput o and others engaged in a conspiracy to possess withintent to
distribute nore than 1000 kil ograns of mari huana. Count 4 all eged
that on or about April 3, 1987, Caputo and ot hers ai ded and abetted
the possession with intent to distribute nore than fifty kil ograns
of a Schedule | controlled substance. Count 102 al |l eged that on or
about Decenber 15, 1989, Caputo and others aided and abetted the
possession with intent to distribute nore than 100 kil ograns of
mar i huana.

Coconspirator Arnul fo Hernandez testified, pursuant to a plea
agreenent, that fromapproxi mately m d-1985 until 1990, he arranged
for numerous |oads of marihuana to be hauled from Houston to
Chicago for delivery to Caputo and other custoners in Illinois.
GQuerra “fronted” the mari huana to Hernandez’ s custoners. Hernandez
recruited drivers to transport the marihuana to Illinois, where
Her nandez woul d neet them take possession of the vehicle, deliver
the mari huana to the custoner, and return the | oad vehicle to the
driver to take back to Texas. The marihuana was hidden in fake
propane tanks attached to pickup trucks or fal se conpartnents under
the beds of pickup trucks; sonetinmes it was concealed in horse
trailers. Approximtely 600 pounds of mari huana coul d be shi pped
in a horse trailer.

Her nandez testified that Caputo lived on the second fl oor of



a two-story house that had an adjoi ning two-car garage. Caputo’s
apartnent could be entered via an outside staircase. Her nandez
typically would park the | oaded vehicle in the garage, close the
garage door, and unload the marihuana. He would then carry the
mar i huana up the outside staircase to Caputo’s apartnent and store
it in Caputo’s bedroom It usually took Caputo three weeks to a
nmonth to sell a |oad of marihuana.

Her nandez was stopped by state police in Arkansas in Apri
1987. He stated that “[j]Just before” he was stopped, he had
delivered two 200-pound | oads of mari huana to Caputo. Hernandez
further testified that in “late ‘89, very early *90," he shipped
two 600-pound | oads of mari huana in horse trailers for delivery to
Caputo and a man naned G| bert Torres. The second 600-pound | oad
i kely was shipped in March 1990. One shi pnent was unl oaded at
Caputo’s house and the other in Hammond, |Indiana, at a house
bel ongi ng to Hernandez’s brother-in-law, Robert Martinez. Caputo
recei ved approximately eighty percent of the mari huana fromthese
two | oads. Her nandez conceded that he had “a bad nenory” for
dates, but he averred that he coul d al ways renenber the anounts of
mari huana involved in various transactions, because it was
i nportant that he know exactly how nmuch noney he was responsible
for returning to Guerra.

When Caputo was arrested, his wallet contained a card bearing
Her nandez’ s ni cknane and t hree tel ephone nunbers; the sanme nunbers
wer e di scovered on Desi Guerra’ s address directory in Houston. The

governnent introduced notel and tel ephone records indicating that



menbers of the Guerra organi zation had been in the Chicago area
near the tinmes when Hernandez testified that drug transacti ons had
occurr ed.

The uncorroborated testinony of an acconplice or coconspirator
W Il support a conviction if the testinony is not incredible or
i nsubstantial onits face. United States v. Singer, 970 F. 2d 1414,
1419 (5th Gr. 1992). The rule applies even if the acconplice or
coconspirator testified pursuant to a plea agreenent. Uni ted
States v. OGsum 943 F.2d 1394, 1405 (5th Cr. 1991).

Caputo argues that Hernandez’'s testinony is incredible as a
matter of |aw because his statenents concerning dates were
i nconsi stent and because he stated on direct exam nation that he
del i vered mari huana to Caputo ei ght tinmes, but on cross-exam nation
he said ten. Caputo al so suggests that Hernandez’ s testinony
concerni ng how t he mari huana was unl oaded at Caputo’ s house i s not
believable and that it was incredible for the jury to find that
Caputo distributed mari huana, because Hernandez testified that
Caputo was a recl use.

“[T]estinony generally shoul d not be declared incredible as a
matter of law unless it asserts facts that the witness physically
could not have observed or events that could not have occurred
under the laws of nature.” GOsum 943 F.2d at 1405. The fact that
Her nandez’ s testinony contained inconsistencies does not make it
i nsubstantial or incredible as a matter of law. See United States
v. Greenwood, 974 F.2d 1449, 1458 (5th Gr. 1992), cert. deni ed,
113 S. C. 2354 (1993).



The jury is solely responsible for determ ning the wei ght and
credibility of the evidence. United States v. Martinez, 975 F.2d
159, 161 (5th Gir. 1992), cert. denied, 507 U S. 943 (1993). We
W Il not substitute our own credibility determ nation for that of
the jury. 1d. The foregoing evidence was sufficient for the jury
to have found Caputo guilty of the controll ed substance vi ol ati ons.
See Puig-Infante, 19 F.3d at 936; Pineda-Ortuno, 952 F.2d at 102;
see also United States v. Quiroz-Hernandez, 48 F.3d 858, 866-68
(5th Gir. 1995).

B. Travel Act Violations.

A conviction for violating the Travel Act requires, inter
alia, proof that the defendant traveled in interstate conmerce or
used facilities of interstate commerce with the specific intent to
engage in, or facilitate activities involving, narcotics or
controlled substances in furtherance of a crimnal business
enterprise. United States v. Roberson, 6 F.3d 1088, 1094 (5th Cr
1993), cert. denied, 114 S. C. 1230, 1322, 1383 (1994).

Counts 5 and 6 alleged that Caputo and others had ai ded and
abetted other persons to engage in interstate travel to pronote a
busi ness enterprise involving the distribution of marihuana.
Caputo argues that his convictions for counts 5 and 6 should be
reversed because the jury’'s qguilty verdict is based solely upon
Her nandez’ s testinony, which is unworthy of belief. As discussed
above, it was not error for the jury to rely upon Hernandez's

testinony. See Osum 943 F.2d at 1405.



Count 103 charged that Caputo aided and abetted travel in
interstate comerce to distribute marihuana and “use[d] and
cause[d] to be used facilities in interstate commerce, including
the use of the telephone with the intent to” facilitate a business
enterprise involving the distribution of marihuana. The offense
all egedly occurred on or about Decenber 15, 1989.

Caput o argues that this conviction nust be reversed because it
i s based solely upon evidence that tel ephone calls were made from
Caputo’s house to a tel ephone bel onging to Hernandez’s girlfriend
in February 1990 and on March 26, 1990. The governnent responds
that the jury properly convicted Caputo on count 103 because the
evidence supported a finding that Caputo received a |oad of
mar i huana in Decenber 1989; the driver who brought the load to
Chicago stayed at the Fairfield Inn from Decenber 16, 1989, to
Decenber 19, 1989; and, during that period, the driver received
t el ephone calls fromthe person responsible for routing drivers for
the Guerra organization

A rational jury could have concluded that, on or about
Decenber 15, 1989, Caputo aided and abetted others to travel in
interstate comrerce and caused the use of a telephone to facilitate
the distribution of marihuana. Jaramllo, 42 F.3d at 923. The

evi dence is sufficient.



I11. Denial of a New Trial.

Caput o suggests that the district court abused its discretion
by refusing to order a new trial based upon newly discovered
evi dence. At his sentencing hearing, Caputo told the district
court that he had nmet and talked with Guerra the week before
Caputo stated that Guerra was willing to testify that Hernandez was
selling marihuana to Hernandez's brother-in-law in Hamond,
| ndi ana.

Caputo argued that this was new evidence that undercut
Hernandez’s testinony that he sold mari huana to Caputo. The
district court explained that this evidence indicated only that it
was possi ble that both Caputo and Hernandez’ s brother-in-|law were
guilty. After he was sentenced, Caputo wote aletter to the court
that indicated that Caputo thought that the court had not given
Caput o an adequate opportunity to speak at his sentenci ng hearing.
The court held a post-sentencing hearing to all ow Caputo to explain
his position.

To obtain a newtrial based upon newy di scovered evidence, a
def endant nust establish that “(1) the evidence is newy di scovered
and was unknown to the defendant at the tinme of trial; (2) failure
to detect the evidence was not due to a lack of diligence by the
defendant; (3) the evidence is not nerely cunul ati ve or i npeachi ng;
(4) the evidence is material; and (5) the evidence introduced at a
newtrial would probably produce an acquittal.” Jaramllo, 42 F. 3d
at 924; FeD. R CRM P. 33. A defendant is not entitled to a new

trial unless he satisfies all five prongs. Jaramllo, 42 F.3d at

10



924- 25. We review for abuse of discretion the decision that a
defendant is not entitled to a new trial based upon newy discov-
ered evidence. |d. at 924.

Caputo has failed to show abuse of discretion. Guerra’'s
al | eged “new y-di scovered evidence” is consistent with Hernandez’s
trial testinony that he shi pped mari huana to his brother-in-lawin
Hammond. The evi dence woul d be unlikely to result in acquittal at
a newtrial. As the district court explained to Caputo: (1) The
fact that Hernandez’s brother-in-law received marihuana from
Guerra’ s organi zati on does not establish that the organization did
not ship marihuana to Caputo, and (2) the fact that GCuerra
all egedly did not know Caputo during the existence of the conspir-

acy does not nean that Caputo was not a nenber of his organization.

V. Caputo’s Sentence.
Caput o argues that his sentence shoul d be vacated. He argues
that the district court did not make specific factual findings
concerning (1) the anount of drugs attributable to Caputo and

(2) his role in the offense.

A, Drug Quantity.
The probation officer determ ned that Caputo’s offense |evel
was 32 because he had been convicted of conspiracy to possess nore

than 1000 kil ogranms of marihuana.? Caputo objected that the

! Caputo was sentenced in Septenber 1993; therefore, the 1992 version of
t he Sentenci ng Guidelines applies.

11



of fense conduct described in the presentence report (“PSR’) was
i nconsistent and did not support a finding that his relevant
conduct involved nore than 1000 kil ograns. The district court
overrul ed the objection because, based upon the evidence at trial,
the jury found Caputo guilty of conspiring to distribute nore than
1000 kil ograns of mari huana.

W review the determnation of relevant quantity for clear
error. Factual findings concerning relevant conduct for sentencing
purposes are not clearly erroneous if they are “plausible in Iight
of the record read as a whole.” Puig-Infante, 19 F.3d at 942. “If
the district court’s account of the evidence is plausible in |ight
of the record viewed in its entirety, the court of appeals may not
reverse it even though convinced that . . . it would have wei ghed
the evidence differently.” United States v. Bernea, 30 F.3d 1539,
1575 (5th Cr. 1994), cert. denied, 115 S. C. 1113, and cert.
denied, 115 S. C. 1825 (1995). Here, the determ nation of the
quantity of drugs is not clearly erroneous because it i s plausible,
in light of the record as a whole, that Caputo’s rel evant conduct

i ncl uded over 1000 kil ograns of mari huana.

B. Role in the Ofense.

The probation officer reconmended that Caputo be given a two-
| evel increase in offense | evel because of his role in the of fense.
Caputo objected that there was no evidence that he was a nanager
and that he should be given a four-level decrease in offense | evel

because he was only a mninmal participant. The district court

12



overruled the objection, finding that the evidence showed that
Caputo was the “m d-1level distributor” for the Guerra organi zati on
in Chicago and the M dwest. This determnation is plausible in
light of the record as a whole, so we affirm See Bernea, 30 F. 3d

at 1575.

V. Evidentiary Rulings.

Mal donado argues that the district court erred by overruling
his hearsay objections to testinony concerning out-of-court
statenents nmade by Dario Mal donado (“Dario”), Mal donado’s brother
and codef endant. Dario pleaded guilty but did not testify at
Mal donado’ s trial .

The governnent alleged that Ml donado and Dario transported
mar i huana for the QGuerra organization. Dario’s ex-w fe, Rhonda
Dobbs, testified that Dari o bought a black pickup truck wth funds
furnished by Querra and installed a trailer hitch on the truck
Rene and Dario used the truck to haul Dario’s Camaro to Atl anta.
Dario told Rhonda that they were going to Atlanta to race the car
Rhonda testified that she objected, because Dari o had never raced
the Camaro before, and she did not believe his explanation for the
trip. She stated that Dario responded that it would “l ook better”
if they took the Canmaro.

Mal donado made a hearsay obj ection when the governnent asked
Rhonda who had told Dario that it would “l ook better” to take the
Camaro. The governnent argued that the evidence was adm ssibl e as

a co-conspirator’s statenent in furtherance of the conspiracy. The

13



district court overruled the objection, and Rhonda identified
Mal donado as t he person who advi sed Dario that it would | ook better
to take the Camaro to Atl anta.

Rhonda testified that, after Dari o and Mal donado returned from
Atlanta, Dario explained the reason for the trip. The district
court overrul ed Mal donado’ s hearsay objection to Rhonda’ s evi dence
concerning the purpose of the trip. Rhonda testified that Dario
told her that he and Rene had used the Camaro’s trailer to “pull[]
a load of marihuana to Atlanta.”

W review rulings on adm ssion of evidence for abuse of
discretion. United States v. Triplett, 922 F.2d 1174, 1180 (5th
Cr.), cert. denied, 500 U S. 945 (1991). In direct crimna
appeal s, reviewof evidentiary rulings is “necessarily heightened.”
United States v. Hays, 872 F.2d 582, 587 (5th Cr. 1989).
Nevert hel ess, a conviction will not be reversed because of the
erroneous adm ssion of hearsay evidence unless the inadm ssible
evi dence had a substantial inpact on the jury's verdict. United
States v. El-Zoubi, 993 F.2d 442, 446 (5th Cr. 1993).

“[A] statenent nmade by a coconspirator of a party during the
course and in furtherance of the conspiracy” is not hearsay. FED.
R Evib. 801(d)(2)(E); United States v. McConnell, 988 F. 2d 530, 533
(5th Gr. 1993). “A statenent is made in furtherance of the
conspiracy if it advances the ultinmate objectives of the conspir-
acy.” United States v. Snyder, 930 F.2d 1090, 1095 (5th Cr.),
cert. denied, 502 U S. 942 (1991).

Mal donado concedes that the statenents attributed to Dario

14



were coconspirator statenents made during the course of the
conspiracy. He argues, however, that the adm ssion of the
statenments was error because the statenents were not made in
furtherance of the conspiracy.

The district court did not abuse its discretion by determ ning
that Dario’ s statenent that Rene thought it would “l ook better” if
he and Dario took the Camaro to Atl anta was made in furtherance of
the conspiracy. The purpose of the statenent was to overcone
Rhonda’ s objection to Dario’s plan to use the trailer to tow the
Camaro to Atl anta.

The adm ssion of Dario's statenent that he and Ml donado
pulled a | oad of mari huana to Atlanta is affirned as a statenent in
furtherance of the conspiracy. Rhonda admtted that she had known
Dari o was “deal i ng mari huana” and that she was testifying pursuant
to a promse of imunity. Thus, we can consider Rhonda to be an
uni ndi cted coconspirator, and hence the statenent can be deened to
be in furtherance of the conspiracy, because it “inforn{] [her] of
the progress of the conspiracy.” See United States v. Flores, 63

F.3d 1342, 1377 (5th Gr. 1995).

VI. Ml donado’ s Sentence.

Mal donado argues that the district court erred at sentencing
by failing to nmake adequate factual findings concerning the
relevant quantity of marihuana. Mal donado suggests that the
district court violated FED. R CRM P. 32 because it did not

resol ve his objectionto the PSRwith a specific factual finding as

15



to the quantity of drugs for which Mal donado was responsi bl e.

The probation officer determ ned t hat Mal donado’ s base of f ense
| evel was 34 based upon a “conservative estimate” that he had
facilitated the distribution of 4,545 kilograns of marihuana.
Mal donado noted the probation officer’s report that, between
Decenber 1990 and March 1991, Ml donado and his brother delivered
“nost of” 6000 pounds of marihuana that the Guerra organi zation
shi pped to def endant Jack Novosel sky “via U-Haul trailers and Wells
Cargo trailers.” Mal donado objected that he denied *“ever
transporting mari huana in U Haul trailers.” The district court
overrul ed the objection on the ground that the type of trailer used
to carry the mari huana was irrel evant.

Mal donado asked to be sentenced at offense |evel 30. He
posited that his base offense |evel was 32 because the tria
evi dence supported a finding of between 1000 and 3000 kil ograns of
mar i huana, and he suggested that his offense |evel should be
reduced by two because he was a mnor participant. At the
sentencing hearing, the district court questioned the nature of
Mal donado’ s obj ection to the base offense | evel. Counsel expl ai ned
that it was “a general objection” to the quantity “attributed .
by the Presentence Report.”

The court overruled the objection, stating that it was “cl ear
by the level of participation of this defendant, reasonably
probabl e that he was aware of the scope of the enterprise of nore

than 3,000 kilos.” The district court adopted the PSR “with the

16



addition of M. Ml donado’s explanations . . . ."2

“The defendant bears the burden of denonstrating that
information the district court relied on in sentencing is materi -
ally untrue.” United Sates v. Vela, 927 F.2d 197, 201 (5th Gr.),
cert. denied, 502 U S. 875 (1991) (internal quotations and citation
omtted). The court must nake specific findings to resolve
contested factual issues relevant to sentencing if it intends to
use those facts as a basis for its sentence. United States v.
Sher bak, 950 F.2d 1095, 1098 (5th Cr. 1992); see FED. R CRM P.
32(c)(3)(D). If, however, a defendant objects to the PSR but does
not present rebuttal evidence to refute the facts, the district
court may adopt the facts in the PSR w thout further inquiry.
Sher bak, 950 F.2d at 1099-1100.

Mal donado presented no rebuttal evidence to support his
objection to the quantity of drugs attributed to him by the PSR
therefore, the district court did not clearly err by adopting the
PSR s factual findings as to the quantity of drugs. See id
Mal donado’ s argunent that the court failed to make a cl ear record
concerning relevant quantity of drugs is irrelevant. The court
found that the record showed that WMl donado was responsible for
nmore than 3000 kil ograns of marihuana. WMal donado’ s base of fense
l evel is 34, regardl ess of whether he was responsible for 3000 or

4545 kil ograns of marihuana. See U . S.S.G § 2D1.1(c)(5).

2 The explanations are not relevant to the quantity of drugs involved in
t he of fense.

17



VII. Sufficiency of the Indictnent as to Burnside.

Burnside alleges that the district court |acked jurisdiction
to convict himof the transaction structuring offenses alleged in
counts 77, 79, 81, 87, and 88 because the indictnent omtted an
essential elenent of the offense. Burnside points out that each of
these counts failed to allege that the structured transaction
i nvol ved a “donestic financial institution.” He does not suggest
that the indictnent failed to allege any other elenent of the
of f ense.

Counts 77, 79, 81, 87, and 88 charged Burnside wth
structuring currency transactions to evade currency reporting
requi renents. A defendant is subject to crimnal penalties if he
“structure[s] or assist[s] in structuring, or attenpt[s] to
structure or assist in structuring, any transaction with one or
nmore donestic financial institutions” for the purpose of evading
the reporting requirenents for cash transactions. See 31 U S. C
§ 5324(3)(a).

Each of the challenged counts alleged that the structuring
of fense took place “in the Southern District of Texas and el se-
where” and specified the financial institution or institutions
involved in the prohibited transaction, the date of the transac-
tion, and the amount of cash involved. Sonme of the financial
institutions have titles which strongly suggest that they are
“donesti c” fi nanci al i nstitutions, e.g., First Cty,
TexasSSNort heast Branch, 1st National Bank, NCNBSSTexas, and Lone
Star Bank.

18



Burnsi de did not object to the sufficiency of the indictnent
in the district court. Therefore, the court wll “read the
indictnment liberally to be sufficient, unless it is so defective
t hat by any reasonabl e construction, it fails to charge an of fense
for which the defendant is convicted.” United States v. Alford,
999 F. 2d 818, 823 (5th Cr. 1993) (quotation and citation omtted).
“An indictnent is sufficient if (1) it contains the elenents of the
of fense charged, (2) it fairly inforns the defendant of the charge
he must neet, and (3) there is no risk of future prosecutions for
the sanme offense.” I1d. The court’s review of the sufficiency of
the indictment is de novo, but the court wll not reverse a
conviction for “m nor deficiencies in the indictnent that cause no
prejudice.” United States v. Gaytan, No. 95-50055, 1996 W. 26787,
at *1 (5th Gr. Jan. 23, 1996).

Bur nsi de does not suggest that the indictnment did not fairly
i nformhi mof the charges against himor that he is in jeopardy of
future prosecution for the offenses alleged therein. He concedes
that the district court instructed the jury that a conviction
requi red proof that the offense involved a “donestic financial
institution,” and he does not suggest that any of the naned
institutions was not a “domestic” institution.

Counts 77, 79, 81, and 87 state that the charged conduct
occurred “in the Southern District of Texas and elsewhere,”
identify the relevant financial institutions, and refer to what was
then 8 5324(3) (which details the elenents required for a viola-

tion, including the requirenent that the transaction involve a
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“donmestic financial institution.”). Under simlar circunstances,
we have determned that an indictnent adequately set forth the
el ements of the alleged offenses. See United States v. Devoll, 39
F.3d 575, 578-79 (5th CGr. 1994), cert. denied, 115 S. C. 1701
(1995); see also United States v. Green, 964 F.2d 365, 373-75 (5th
Cr. 1992), cert. denied, 506 U S. 1055 (1993).

Count 88 al |l eges that Burnside engaged i n transactions for the
purposes of evading the currency reporting requirenents of 31
US C 8§ 5313(1).°® Unlike the other challenged counts, however,
count 8 fails to allege that Burnside violated § 5324.

An indictnment nust cite the “statute, rule, regulation or
other provision of law that the defendant is alleged to have
violated; FED. R CRM P. 7(c)(1). W are unaware of a case in
which the court has affirnmed a challenge to an indictnment under
simlar circunstances. The only authority tending to support an
affirmance is United States v. Ellender, 947 F.2d 748, 755-56 (5th
Cr. 1991). There, we found that allegations that the offense

occurred comencing in or about the nonth of July, 1982, and
conti nui ng through the nonth of August, 1984' . . . ‘in the Wstern
District of Louisiana, and el sewhere’” sufficiently apprised the
def endant of the charged conduct to allowhimto prepare a defense.
| d.

El I ender i s di stinguishable, however, as the def endant argued,

not that the indictnent failed to allege the elenents of the

offense, but that it was too vague to allow him to defend the

3 Section 5313 does not provide crimnal penalties.
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charges. See id. Therefore, we reverse Burnside’'s conviction on
count 88. As di scussed below, reversal of this count will not
affect Burnside's sentence or jail term but the total anount of
his special assessnents will be reduced by fifty dollars. See

United States v. Pepper, 51 F.3d 469, 475 (5th Gr. 1995).

VI1I. Burnside's Sentence.

Burnside argues that the district court clearly erred in
determning the value of the laundered funds for sentencing
purposes and in increasing his offense |evel based upon its
determnation that he knew that the |aundered funds were the
proceeds of drug activity. Bur nsi de suggests that the district
court commtted an ex post facto violation by sentencing hi munder
the 1991 anendnents to the Sentencing Quidelines.

Under the grouping provisions of the guidelines, Burnside's
offense level was conputed based wupon his noney |aundering
convictions (counts 83-86 and 89).4 The probation officer in-
creased Burnside’ s base offense | evel of 23 by three on the ground
t hat Burnside was aware that the | aundered funds were derived from
the sale of narcotics and by an additional four on the ground that
the |aundered funds exceeded $600, 000. The probation officer
reported, based upon an anal ysis of Burnside s records of Guerra’s

1987-91 incone, that the total anmount of funds |aundered by

4 Because Burnside’s offense |evel was based upon the noney |aundering
rather than the structuring convictions, our disposition of count 88 does not
affect Burnside’s overall sentence. Burnside received concurrent terms of 151
nont hs for noney | aundering (5 counts), 60 nonths for conspiracy (3 counts), and
36 nonths for transaction structuring offenses (6 counts besides count 88).
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Bur nsi de was $934,092. The probation officer documented numerous
hi ghl y unorthodox transactions that Burnside conpl eted for Guerra.
Bur nsi de objected in conclusional terns that he had not known that
the funds were drug proceeds and that he had |aundered only

$178, 000.

A.  Value of Laundered Funds.
At sentencing, counsel conceded that Burnside had | aundered
nore than $178, 000, but he argued without great specificity that
t he anount | aundered was |ess than $600,000. The district court

rejected his argunent as foll ows:

The of f ense conduct . . . exceeded $600, 000 on t he counts
of conviction, and the related conduct was in the
nei ghbor hood of a mllion dollars, and I’mnot going to

consi der even rel at ed conduct for which he was acquitted.

But for sentencing purposes, even sone of the legitinate

t hi ngs that were done for the Guerras coul d be consi dered

in the magni tude of the offense because in the absence of

sone legitimte transactions, it’s real hard to |aunder

stuff sinceSSso you' ve got to set up legitimte things.
The district court adopted the PSR as proposed by the probation
officer. As Burnside did not present any evidence to refute the
probation officer’'s report that the laundered funds totaled
$934, 092, the court did not clearly err when it adopted the PSR s

finding concerning the anount of funds | aunder ed.

B. Nature of Laundered Funds.
Burnside did not present any evidence to support his
concl usi onal argunent that he was unaware that the | aundered funds

were drug proceeds. The district court held that a preponderance
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of the evidence supported a finding that Burnside knew the funds
were derived fromdrugs rather than sone other unlawful activity.
Burnsi de’ s deni al of know edge of the nature of the funds fails to
establish that the district court’s determnation is not plausible

inlight of the record as a whole. See Bernea, 30 F.3d at 1575.

C. Ex Post Facto Argunent.

Burnside was sentenced under the 1992 edition of the
Sentenci ng CGuidelines. As discussed above, his offense |evel was
increased by three pursuant to US S G § 2Sl1.1(b)(1), which
i nposes an increase if the defendant “knew or believed” that the
| aundered funds were the proceeds of certain illicit activities.
Prior to Novenber 1991, § 2S1.1(b)(1) provided for an increase in
the offense level only if the defendant *“knew of the illicit
source of the funds. See United States v. Breque, 964 F.2d 381,
389 (5th Gr. 1992), cert. denied, 507 U S. 909 (1993). Burnside
correctly points out that, because the offense conduct occurred
before Novenber 1991, the wuse of the anmended version of
8§ 2S1.1(b) (1) violates ex post facto principles. See United States
v. Dom no, 62 F.3d 716, 719-20 (5th Cr. 1995).

Because Burnside did not present his ex post facto argunent to
the district court, our reviewis for plain error. Under FED. R
CRM P. 52(b), we nmay correct forfeited errors only when the
appel lant shows the following factors: (1) There is an error
(2) that is clear or obvious and (3) that affects his substanti al

rights. United States v. Calverley, 37 F.3d 160, 162-64 (5th Cr
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1994) (en banc) (citing United States v. Oano, 113 S. C. 1770
(1993)), cert. denied, 115 S. . 1266 (1995). |If these factors
are established, the decision to correct the forfeited error is
within our sound discretion, and we wll not exercise that
discretion unless the error seriously affects the fairness,
integrity, or public reputation of judicial proceedings. d ano,
113 S. C. at 1778.

Parties are required to challenge errors in the district
court. When a defendant in a crimnal case has forfeited an error
by failing to object, we may renedy the error only in the nost
exceptional case. Calverley, 37 F.3d at 162. The Suprene Court
has directed the courts of appeals to determ ne whether a case is
exceptional by using a two-part analysis. dano, 113 S. C. at
1777-79.

First, the appellant has the burden to show that there is
actually an error, that it is plain, and that it affects
substantial rights. 1d. at 1777-78; Rodriguez, 15 F.3d at 414-15;
FED. R CRM P. 52(b). Plain error is one that is “clear or
obvi ous, and, at a mninum contenplates an error which was clear
under current law at the tine of trial.” Calverley, 37 F.3d at
162-63 (internal quotation and citation omtted). See United
States v. Dupaqui er, No. 95-30068, slip op. 1706, 1710-11 (5th Cr.
Jan. 26, 1996). “[1]n nost cases, the affecting of substanti al
rights requires that the error be prejudicial; it nmust affect the
outcone of the proceeding.” Calverley, 37 F.3d at 164. W | ack

the authority to relieve an appellant of this burden. d ano, 113
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S. . at 1781.

Second, the Suprene Court has directed that, even when the
appellant carries his burden, “Rule 52(b) is permssive, not
mandat ory. If the forfeited error is "plain and " affect[s]
substantial rights,” the Court of Appeals has authority to order
correction, but is not required to do so.” Oano, 113 S. C. at
1778 (quoting rule 52(b)). As the Court stated in Q ano,

the standard that should guide the exercise of [this]

remedi al discretion under Rule 52(b) was articulated in

United States v. Atkinson, 297 U S. 157 . . . (1936).

The Court of Appeals should correct a plain forfeited

error affecting substantial rights if the error

“seriously affect[s] the fairness, integrity or public

reputation of judicial proceedings.”

ld. at 1779 (quoting Atkinson, 297 U S. at 160). Thus, our
discretion to correct an error pursuant to rule 52(b) is narrow.
Rodri guez, 15 F.3d at 416-17.

The error in this case is clear and obvi ous, but Burnside has
not established that it affects his substantial rights. Al though
the probation officer cited the “knew or believed’” |anguage, the
district court found that Burnside “reasonably [ coul d] be concl uded
to have known” that the funds were derived from®“drugs and not sone
other unlawful activity.” Burnside's conclusional protestations

aside, the facts cited in the PSR indicate that Burnside “knew

that Guerra was deal i ng drugs.

| X.  Concl usi on.
In sunmary, we AFFIRM as to Caputo and Mal donado. W AFFI RM

Burnsi de’s conviction except on count 88, as to which we REVERSE
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and we VACATE and REMAND Burnside’s sentence for resentencing to

reduce his special assessnent by fifty doll ars.
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