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Bef ore GARWOOD, HI G3@ NBOTHAM and DAVIS, Circuit Judges.”’
PER CURI AM

Def endant - appel | ant Jack Novosel sky (Novosel sky), pursuant to
a plea agreenent in February 1993, pleaded guilty to one count of
conspiracy to possess with intent to distribute in excess of 1,000

kil ograns of mari huana and one count of aiding and abetting noney

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



| aunderi ng. Both counts were contained in a third superseding
indictment. The indictnent alleged a conspiracy that took place
bet ween 1986 and the tine the indictnent was filed in 1991.

In exchange for his qguilty plea, the governnent noved to
di sm ss twenty-three other counts agai nst Novosel sky. The district
court sentenced Novosel sky to concurrent prison terns of 288 and
240 nont hs, concurrent supervised release terns of 5 and 3 years,
and ordered himto pay a special assessnent of $100. No fine was
i nposed.

The governnent summari zed Novosel sky's crimnal activity at
hi s rearrai gnnent.

According to the terns of the plea agreenent, the governnent
accepted Novosel sky's plea "in consideration of the defendant's

agreenent to 'cooperate fully. "Cooperate fully" was defined, in
part, as Novoselsky's agreenent "to nmake a full, honest and
truthful disclosure to the United States . . . concerning his
know edge of all persons, and aspects of trafficking in controlled
danger ous substances including any and all information crinmes, or
of fenses (including state or federal) related thereto or arising
therefrom™ Novosel sky also agreed to testify in any judicial
proceedi ng "whenever the United States deens his testinony
desirable,” and to waive his Fifth Anendnent privil eges against
self-incrimnation.

The agreenent specified that Novosel sky "agrees and
understands that the United States has the sole discretion" to

det erm ne whet her Novosel sky's cooperation satisfied the terns of

t he agreenent. Novosel sky wai ved his right to appeal his "sentence
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or the manner in which it was determined . . . on any ground
what soever . " The governnent agreed to file a US S .G § 5Ki1.1
nmotion for departure asking for a sentence of fifteen years if it
determ ned that Novosel sky's cooperation anobunted to substantia
assi st ance.

At sentencing, which took place in Septenber 1993, Novosel sky
objected to the governnent's failure to file a section 5K1.1 notion
on his behalf. The governnent argued that a notion for a downward
departure was not warranted. The court instructed the governnent
to interview Novosel sky after sentencing to deternm ne whether a
Fed. R Cim P. 35 notion for reduction of sentence would be
appropriate on the ground that Novosel sky m ght have had usefu
i nformation.

Novosel sky brings this appeal.

Novosel sky argues that the governnent breached the plea
agreenent by failing to file a section 5K1.1 notion for downward
departure after he had provided the governnent with substantia
assi st ance.

When a defendant grants the governnent discretion to nake a
nmotion for a downward departure, the defendant is not entitled to
a downward departure "unless the prosecution relied on an
unconstitutional notive in refusing to file a [section] 5K1.1
motion." United States v. Garcia-Bonilla, 11 F.3d 45, 46 (5th Cr
1993). Novosel sky asserts neither that the governnent bargai ned
away its discretion to nmake the downward departure notion, nor that
t he prosecution relied on an unconstitutional notive inrefusing to

file a nmotion for a downward departure. Although Garcia-Bonilla
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forecl oses Novosel sky fromsuccessfully arguing that the gover nnent
broke the plea bargain,! a review of the record al so indi cates that
Novosel sky did not provide the governnent wth substanti al
assi st ance.

Novosel sky next argues that his counsel's assistance was
i neffective because, "to alarge extent, [he] based his decisionto
enter into the plea agreenent on counsel's representation” that he
had already rendered substantial assistance to the governnent

through his three debriefings and offer to testify at trial or

. Novosel sky' s pl ea agreenent, which he signed in open court and
whi ch was al so signed by his counsel, provided that the "defendant
agrees and wunderstands that the United States has the sole
di scretion to determ ne whether or not the defendant's disclosure
and testinony anount to full cooperation within the terns of this
Agreenment."” It also provided:

“I'f in the judgnent and sole discretion of the United
St at es, the defendant's cooperation anpunts to
"substantial assistance,” the United States will file a
nmotion for departure pursuant to Section 5K1.1 of the
Sentenci ng Guidelines and Policy Statenents .

Addi tional ly, the defendant understands and agrees that
the decision to file a notion for substanti al assistance
pursuant to 5K1.1 rests entirely with the United States.
The def endant acknow edges that the refusal to file such
a notion is not grounds for withdrawal of his guilty
pl ea. Defendant acknow edges that w t hout such a noti on,
the court nust i npose a sentence with a mandatory m ni num
of 20 years to a maxinmum of life inprisonnent, if the
court finds a prior felony drug conviction and a
mandatory life sentence if the court finds two prior
fel ony drug convictions.

.o I f the defendant does conply with the obligations
set forth herein, and if in the judgnent of the United
St at es, the defendant has rendered substanti al
assi stance, the United States either before or at the
time of sentencing will informthe District Court for the
Southern District of Texas of the nature, value,
tinmeliness and extent of such cooperation. "
(Enphasi s added).



further debrief the governnent.

Odinarily a claimof ineffective assi stance of counsel cannot
be resol ved on direct appeal when the clai mhas not been before the
district court. United States v. Higdon, 832 F.2d 312, 313-14 (5th
Cr. 1987), cert. denied, 484 U S. 1075 (1988). If the claimis
raised for the first tinme on appeal, the Court will reach the
merits of the claimonly "in rare cases where the record [all ows
the court] to evaluate fairly the nerits of the claim" Id. at
314. This claimwas not before the district court, and it is not
appropriate to consider the ineffective assi stance argunent on this
di rect appeal.

In his final two argunents, Novoselsky asserts that his
sentence was based on a factually inaccurate quantity of drugs and
that his sentence was i nproperly higher than that of one of his co-
def endant s. The sentence on each count does not exceed the
statutory maxi mum and Novosel sky does not contend otherw se.
Novosel sky wai ved his right to appeal his sentence or the manner in

which it was determ ned on any grounds. 2

2 The pl ea agreenent provides in relevant part:

"7. The defendant understands that the sentence to be
i nposed is within the discretion of the sentencing judge.
| f the Court should i npose any sentence fromthe m ni num
mandatory up to and i ncl udi ng t he nmaxi mum est abl i shed by
statute, the defendant agrees that he will not, for that
reason al one, seek to withdraw his guilty plea or pursue
an appeal and will remain bound to fulfill all of the
obligations under this plea agreenent.

8. The defendant understand that the defendant's
sentence wll be inposed in accordance wth the
Sentencing @uidelines and Policy Statenents. The

def endant nonet hel ess acknow edges and agrees that the
Court has jurisdiction and authority to inpose any
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A defendant may waive his right to appeal as part of a plea
agreenent if that waiver is infornmed and voluntary. United States
v. Mel ancon, 972 F.2d 566, 567 (5th GCr. 1992).

In United States v. Portillo, 18 F.3d 290, 293 (5th Cr.
1994), this Court held that:

. when the record of the Rule 11 hearing clearly
indi cates that a defendant has read and understands his
pl ea agreenent, and that he rai sed no question regarding
a waiver-of-appeal provi sion, the defendant will be held
to the bargain to which he agreed, regardl ess of whether
the court specifically adnonished him concerning the
wai ver of appeal ."

At Novosel sky's rearraignnment, he, along with five of his co-
conspirators, was asked if "other than the plea agreenent with the

gover nnment, has anybody nmade you any prom ses, other than the plea

sentence within the statutory m ni nrumor nmaxi mumset for
the offense to which the defendant pleads gquilty. The
defendant is aware that Title 18, United States Code,
Section 3742 affords a defendant the right to appeal the
sentence i nposed. Know ng that, the defendant wai ves t he
right to appeal the sentence or the manner in which it
was determned or on any ground whatsoever. Thi s
agreenent does not affect the rights or obligations of
the United States as set forthin Title 18, United States
Code, Section 3742(B).

9. In agreeing to this waiver, the defendant is aware
that a sentence has not yet been determ ned by the Court.
The defendant is also aware that any estimate of the
pr obabl e sent enci ng range under the sent enci ng gui del i nes
t hat t he def endant may have recei ved fromthe defendant's
counsel, the United States or the Probation Ofice, is a
prediction, not a promse, and is not binding on the
United States, the Probation Ofice or the Court. The
United States has not and does not nake any prom se or
representation as to what sentence the Court will inpose.
The Defendant havi ng been advi sed of the uncertainty in
estimating the sentence to be inposed, know ngly wai ves
the right to appeal that sentence in exchange for the
concessions made by the United States in this plea
agreenent. Defendant agrees that paragraphs 7 and 8 are
applicable to this paragraph.” (Enphasis added).
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agreenent ?"  Novosel sky, forty-five years old and a high schoo
graduate, responded in the negative. The court then addressed one
of his co-conspirators and the foll ow ng exchange took pl ace:
"THE COURT: Now, Ms. Sanchez, as | understand your
agreenent with the governnent, you are going to plead to
Counts 49 and 64. You have a right to appeal the
sentence -- no. You're agreeing --
[AUSA]: Al of them Your Honor.

THE COURT: Al of you are agreeing not to appeal the
sentence; is that right?

[] SANCHEZ: Yes, sir.

[ NOVOSELSKY' S ATTORNEY] : Part of the plea agreenent,
Your Honor.

THE COURT: You understand it?

[] SANCHEZ: Yes, sir.

THE COURT: O herwise, if you're found guilty, you woul d

have a right to appeal whatever sentence | give you, but

?ﬁa?étt of your agreenent, you are agreei ng not to appeal

The court asked Novosel sky whether the plea bargain was the
only prom se made to him Novosel sky, who questi oned ot her aspects
of the proceedings, indicated that no other prom ses were nade to
hi m Al so, Novosel sky's attorney confirnmed that Novosel sky had
agreed, through his plea agreenent, not to appeal his sentence.
Novosel sky was present while the court explained what it neant to
wai ve the right of appeal. The sentence appeal waiver provisionis
entirely clear. On appeal, Novosel sky does not challenge the
appeal waiver provision of his plea agreenent or claimhe did not
fully understand it.

Because of the clear and unchal |l enged sentence appeal waiver

provi sions, we decline to consider Novosel sky's above-referenced



conplaints as to his sentence.
Novosel sky has denonstrated no reversible error in the

proceedi ngs below. Hi's conviction and sentence are accordi ngly

AFFI RVED.



