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Bef ore GARWOOD, BARKSDALE and DeMOSS, Circuit Judges.”
GARWOOD, Circuit Judge:

Plaintiff-appellant Mark A. Metzger (Metzger) brought this
suit pursuant to 42 U.S.C. 8§ 1983 alleging a conspiracy to deprive

him of his right to counsel of choice. He appeals the district

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



court's order granting all defendants' notions for dism ssal for
failure to state a claimon which relief may be granted. W find
no error and therefore affirm

Facts and Proceedi ngs Bel ow

The present appeal has a convoluted history that begins with
Met zger' s divorce several years ago. Metzger sought to nodify the
divorce court's custody order to increase his visitation rights
with his children. During the course of that proceeding,
all egations of child sexual abuse were raised agai nst Metzger.

Met zger subsequently brought an action in federal district
court against various participants in the state custody action,
including his ex-wife, Judy Metzger Sebek, her attorneys, Baylor
Col | ege of Medicine, Harris County Protective Services, and vari ous
child psychol ogi sts. Seeking relief under 42 U S C. § 1983,
Met zger alleged that the defendants had conspired to extort him
into an unfair property settlenent, take his children away from
him and maliciously prosecute himfor child abuse. Metzger was
represented in that action by attorneys L. T. Bradt (Bradt) and Joe
Alfred lzen, Jr. (lzen).

The federal district court declined to exercise jurisdiction
in the case, however, based on the donestic relations exception to
federal jurisdiction. Metzger then refiled essentially the sane
suit inthe 269th District Court of Harris County, Texas. The case
cane to trial before Judge David West (Judge West). After six
weeks of testinony, Judge West granted a directed verdict in favor
of all the defendants. He also sanctioned Metzger, Bradt, and | zen

in the anmpunt of $994,000 for filing a frivolous |awsuit. The



verdi ct and sanctions are currently on appeal in the Texas state
courts.

During the trial, Judge West held attorney Bradt in contenpt
of court for repeatedly referring to previously excluded evi dence
in the presence of the jury. A hearing on those charges was
post poned until after the conclusion of the principal suit, and
Bradt was rel eased on his own recogni zance pendi ng such hearing.
He was not then, nor has he ever been, jailed in connection with
the contenpt charges.

Foll ow ng the directed verdict, Metzger filed a notion seeking
to recuse Judge West fromhandl i ng any post-judgnent matters in the
case. Judge West refused to recuse hinself and assigned the
recusal notion to a disinterested judge for resolution. Wile the
recusal notion was still pending, Judge West signed an order
directing Bradt to appear before a disinterested judge to show
cause why he should not be cited for contenpt in connection with
his actions during the trial. After tw days of testinony, the
State elected to abandon the contenpt charges, and the judge
di sm ssed the case.

The <current suit arises from the contenpt charges and
proceedi ngs instituted against Bradt (who is not a party to the
current suit) in state court. Met zger clains that Judge West's
action in drafting the show cause order while the notion to recuse
was still pending was taken in the absence of all jurisdiction and
was therefore void. Moreover, Metzger clains that Judge West
conspired, in violation of 42 U S.C 8§ 1983, with Nancy J. Locke,

Wlliam R Pakalka, and the law firm of Fulbright & Jaworski



(collectively the Ful bright defendants)! in drafting the allegedly
voi d show cause order.2 He further alleges that the Harris County
Assistant District Attorney assigned to prosecute the contenpt
charges, Wlliam J. Delnore, I|Il (Delnore), becane part of the
conspi racy when he prosecuted on the basis of a show cause order
that Delnore knew or should have known was issued by a judge
W thout authority to do so. Metzger contends that the object of
this alleged conspiracy was to deprive himof his right to counsel
of choice during the pendency of his appeal on the state court
conspiracy clains. He sought nonetary danmages, equitable relief,
and court costs.?

This action was originally filed in the state district court
of Fort Bend County, Texas, wunder the sane cause nunber as
Met zger's divorce action.* Defendants filed notice of renova
pursuant to 28 U S C § 1441(c). Met zger sought to remand,
asserting that the donestic relations exception precluded federal
jurisdiction and that the prior federal court's determ nation that
the exception applied constituted the |aw of the case. The

district court held that the donestic relations exception and the

. The Ful bri ght defendants represented Bayl or Col | ege of
Medicine in the state court conspiracy action.

2 Met zger' s evi dence of the conspiracy between Judge West and
the Ful bri ght defendants cones in the formof a note witten by

Nancy Locke to Judge West. Bradt evidently canme across the note
whi |l e perusing a prosecution file that he had picked up

(all egedly by inadvertence) during the contenpt hearing.

3 By agreenent of the parties, other defendants originally
sued in this case were dism ssed w thout prejudice.

4 The divorce action had been transferred fromHarris County.

4



| aw of the case doctrine were inapplicable to the clains before it
and denied the notion to renmand.

Concurrently, all defendants noved to dismss the charges
agai nst themfor failure to state a claim |In addition, Judge West
and Del nore noved for dism ssal on the basis of absolute imunity.
The district court granted all defendants' notions, denied
Met zger's clains for injunctive relief, and awarded attorneys' fees
to Judge West and Del nore. Met zger now appeals the district
court's deci sion.

Di scussi on

Motions to Dismss for Failure to State a Caim

A.  Standard of Review

Under Rule 12(b)(6), a district court may, on notion, dismss
on the pleadings if they do not state a claimon which relief may
be granted. Febp. R Qv. P. 12(b)(6). Qur review of the district
court's decision to dismss is de novo. Jackson v. City of
Beaunont Police Dep't, 958 F.2d 616, 618 (5th Cr. 1992).

In reviewing the propriety of dism ssal, the allegations of
the plaintiff's conplaint nust be taken as true. McCor mack v.
National Collegiate Athletic Ass'n, 845 F.2d 1338, 1343 (5th G
1988). Wholly conclusory allegations of conspiracy, however, are
insufficient to withstand a notion to dismss; specifically, to
state a cause of action for conspiracy under 42 U S.C. § 1983, the
plaintiff nust allege specific, material facts tending to show a
conspi racy. Hale v. Harney, 786 F.2d 688, 690 (5th Cr. 1986).
Dismssal is proper if "it appears beyond doubt that the plaintiff

can prove no set of facts in support of his claim which would
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entitle himto relief." MCormack, 845 F.2d at 1343 (footnote and
citation omtted).

B. Judicial Imunity

It is clear that Judge West acted under the protection of his
absolute judicial imunity in this case and therefore could not be
subject to a civil suit for damages. W therefore affirm the
district court's order granting Judge West's notion to dismss
under Rule 12(b)(6).

Judges enjoy absolute imunity fromcivil suits for danmages

for their judicial acts, " even when such acts are in excess of
their jurisdiction, and are alleged to have been done maliciously
or corruptly."" Stunp v. Sparkman, 98 S. C. 1099, 1104 (1978)
(quoting Bradley v. Fisher, 13 Wall. 335, 351 (1872)) (footnote
omtted); see al so Johnson v. Kegans, 870 F.2d 992, 995 (5th Cr.),
cert. denied, 109 S.Ct. 3250 (1989). The doctrine applies to suits
for damages brought under 42 U S.C. § 1983. Stunp, 98 S. . at
1104 (citing Pierson v. Ray, 87 S.C. 1213 (1967)). Jurisdiction
is to be broadly construed in this context, and a judge |oses his
immunity only if he acts in the cl ear absence of all jurisdiction.
ld. at 1105.

Met zger contends that Judge West |lost his i munity because he

violated Texas law.® W find Metzger's argunent in this regard

contrived. The Suprene Court has clearly rejected such reasoni ng:

5 Under Texas Rule of Civil Procedure 18a, a notion to recuse
deprives the affected judge of authority to act further, unless
good cause is shown, until the notion is decided. See Lanberti
v. Tschoepe, 776 S.W2d 651, 652 (Tex. App.sSqQDallas 1989, wit
deni ed) .



"Ajudge is absolutely immune fromliability for his judicial acts
even if his exercise of authority is flawed by the comm ssion of
grave procedural errors.” ld. at 1106. Judicial i1mmunity
insulates the judge fromsuit even when he acts in excess of his
jurisdiction. That immunity is broad enough to cover whatever
errors may have been conmmtted in this case.

Moreover, the show cause order was related to a contenpt
proceedi ng that had absolutely nothing to do with the nerits of
Met zger's case. See Tex. R CQGv. P. 18a(d) ("Except for good cause
stated in the order in which further action is taken, the judge
shal | make no further orders and shall take no further action in
the case after filing of the notion [to recuse] and prior to a
hearing on the notion.") (enphasis added). Any | ack of
jurisdictioninthe ability to decide post-judgnent matters in the
underlying action did not affect Judge West's jurisdiction to
pursue contenpt charges arising fromthe trial of that case.

C. Prosecutorial Inmmunity

It is simlarly well settled that a prosecutor is absolutely
i mune from damage suits under section 1983 for acts that are
functionally "an “integral part of the judicial process.'" |Inbler
v. Patchman, 96 S.C. 984, 995 (1976) (citation omtted).
Initiating a prosecution and presenting the state's case are
qui ntessential prosecutorial acts. | d. Bad notives do not
abrogate the prosecutor's immunity. Morrison v. City of Baton
Rouge, 761 F.2d 242, 248 (5th Cr. 1985); see Inbler, 96 S.C. at
993-94 (creating an exception to prosecutorial immunity for

mal i cious or dishonest acts "would prevent the vigorous and



fearl ess performance of the prosecutor's duty that is essential to
the proper functioning of the crimnal justice systeni (footnote
omtted)).

Met zger's argunents to the contrary are patently neritless.
Met zger asks this Court to hold that the prosecution of a "void"
charging instrunment strips the prosecutor of absolute inmunity.
There being no basis in law for this argunent, we reject it. As
noted above, the test of prosecutorial immnity is a functiona
one. The acts of which Metzger conplains all clearly cone within
the anbit of Delnore's duties as an advocate for the state.

D. Liability of the Private Defendants

Met zger is correct in pointing out that a party who conspires
to deprive another of his constitutionally protected rights is not
protected by any imunity his co-conspirators may enjoy. Watt v.
Cole, 112 S. Ct. 1827, 1832 (1992). This observation is of little
help to him however, since his pleadings fail to establish that
the Ful bright defendants viol ated section 1983.

Section 1983 protects citizens fromacts taken under col or of
law that intentionally deprive themof their rights under federa
| aw. The Fourteenth Amendnent does guarantee a right, although not
an absolute one, to counsel of choice in civil matters. Texas
Cat astrophe Property Insurance Ass'n v. Morales, 975 F.2d 1178,
1181 (5th Cir. 1992), cert. denied, 113 S.C. 1815 (1993). In
addition, we have recognized that conspiracy clains are viable
under section 1983. Pfannstiel v. Gty of Marion, 918 F.2d 1178,
1187 (5th Cr. 1990). It is clearly the law of this CGrcuit

however, that a conspiracy alone is not enough to state a cause of
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action under section 1983; Mtzger nust also show that the
conspiracy caused an actual deprivation of his constitutional right
to counsel of choice. Id.

This Metzger has utterly failed to do. Not hing in the
pl eadi ngs shows that MetzgersSQat any tine or in any proceedi ngsQwas
ever deprived of Bradt's services as a result of the contenpt
charges. Bradt was never jailed in connection with the contenpt
charges; those charges have since been dism ssed. Bradt continues
to represent Metzger in his currently pending appeal from Judge
West's directed verdict. Metzger was al so represented i n that case
by Izen, who continues to represent himthere and in this action.
In short, Metzger has not shown that the alleged conspiracy to
deprive himof Bradt's services caused an actual deprivation of his
right to counsel of choice.® Since the pleadings reveal no set of
facts that would entitle Metzger to relief, the district court was
correct in granting the Ful bright defendants' notion to di sm ss.

E. dains for Injunctive Relief

Metzger's clainms for injunctive relief are simlarly
unavailing. Even if we assune arguendo that Metzger's renedy at

|l aw i s i nadequate, he "nust denonstrate either continuing harm or

6 Met zger contends that the "unlawful prosecution of void
charges" is a constitutional harmthat sustains his cause of
action under section 1983. However apt the characterization, the
harm of which Metzger conplains occurred, if at all, to Bradt.

Met zger has no standing to assert a claimbased on injury to his
| awer. Thomas v. N A Chase Manhattan Bank, 994 F.2d 236. 242
(5th Gr. 1993). Indeed, we find it curious that Metzger
advances this argunent. He has strenuously argued, in opposition
to the district court's determ nation that he | acked standing to
chal | enge the charges brought against Bradt, that he has standing
based on the denial of his right to counsel of choice. But he
was not denied that right.



a real and imedi ate threat of repeated injury in the future" to be
entitled to an injunction. Society of Separationists, Inc. v.
Her man, 959 F. 2d 1283, 1285 (5th Cir.), cert. denied, 113 S.C. 191
(1992). There is nothing in the record to suggest that such a
threat exists; " [p]ast exposure to illegal conduct does not in
itself show a present case or controversy regarding injunctive
relief."" Cty of Los Angeles v. Lyons, 103 S. Ct. 1660, 1665
(1983) (citation omtted). It therefore was not error to dismss
Met zger's claimfor injunctive relief.
1. Mtion to Remand

As noted above, Metzger filed this lawsuit under the sane
cause nunber as his divorce proceeding. Therefore, when the
def endant s renoved t he case on the basis of the section 1983 cl ai ns
against them the unrelated state |law divorce matters were also
transferred to federal court. Met zger argues that the district
court should have remanded the case pursuant to the donestic
relations exception to federal jurisdiction. Alternatively, he
asserts that the previous decision by a federal court to abstain
under that exception in another matter in which Mtzger was
i nvol ved constitutes the |aw of the case and therefore precl uded
the district court fromexercising jurisdiction in this matter.

Nei t her of these argunents is persuasive. The donestic
relations exception to federal jurisdiction has been narrowy
construed. Ankenbrandt v. Richards, 112 S. C. 2206, 2215 (1992);
Rykers v. Alford, 832, F.2d 895, 900 (5th Cr. 1987). The district
court was not called on to resolve any issues of divorce, alinony,

or child custody. Ankenbrandt, 112 S.C. at 2215. The fact that
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matters of this nature were included under the sane cause nunber is
irrelevant. A case nust be renoved inits entirety; only then can
the district court exercise its discretion to remand those cl ai ns
in which state |l aw predom nates.’” 28 U S.C. § 1441(c).

The | aw of the case doctrine is simlarly inapplicable. Law
of the case protects the integrity of | egal determ nations nade in
a single lawsuit. DFW Metro Line Services v. Southwestern Bel
Tel ephone Corp., 988 F.2d 601, 604 (5th Cr.), cert. denied, 114
S.C. 183 (1993). It has no application between cases. The prior
case and this case both included section 1983 conspiracy clains,
but there the simlarity ends. None of the current defendants was
a party to the prior lawsuit.® The resolution of this case turns
on conpletely separate issues. There was no error in refusing the
notion to remand.

I11. Attorneys' Fees

The district court awarded attorneys' fees to both Judge West
and Del nore pursuant to 42 U.S.C. § 1988 but has not yet determ ned
the specific anobunt to be awarded. C ains based on the award of
attorneys' fees are collateral to the nerits of the case and not
part of the final judgnent. Budinich v. Becton D ckinson and Co.,
108 S.&. 1717, 1720-21 (1988); Deus v. Allstate Insurance Co., 15
F.3d 506, 521 (5th Gr. 1994), petition for cert. filed, 63
US LW 3065 (US. July 5 1994) (No. 94-32). An award of

! We fully expect that the district court will in due course
remand t hose aspects of the case in which state | aw predom nates.

8 The only party conmon to both suits, Judy Metzger Sebek, was
voluntarily dismssed fromthis suit.

11



attorneys' fees is not final until a specific anmount has been
det er m ned. Wlliams v. Ezell, 531 F.2d 1261, 1263 (5th Gr.
1976) . Any cl ai mbased on these awards is therefore prenmature and
is not now before us.

Concl usi on

For the foregoing reasons, the judgnent of the district court

AFFI RVED.
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