UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit
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Summary Cal endar

M CHAEL EASTON,
Pl ai ntiff-Appellant,

VERSUS

VI C WSNER, ET AL.

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 92 1274)

Septenber 5, 1995
Bef ore GARWOOD, HI G3 NBOTHAM and DAVI S, Circuit Judges.
PER CURI AM !

Easton chal | enges the district court's dism ssal of his § 1983
action seeking injunctive relief and damages against two Harris
County (Texas) Assistant District Attorneys, Vic Wsner and Natalie
Flemng. Finding no error, we affirm

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



M chael Easton was convicted of theft in Texas state court in
February 1990. The trial court sentenced him to a ten-year
probated sentence. Two days after Easton was sentenced in 1990,
Harris County Assistant District Attorney Vic Wsner noved for
revocation of Easton's probation because Easton had provided a
fal se social security nunber on his probation data sheet. The
trial court granted the notion and issued a capias warrant for
Easton's arrest.

The Texas Court of Appeals for the El eventh Judicial District
eventual ly affirmed Easton's conviction, but remanded the case for
resentenci ng because the state trial court erroneously determ ned
that Easton was ineligible to have probation inposed by the jury.
The Texas Court of Crimnal Appeals subsequently denied Easton's
petition for discretionary review of his conviction. On renmand,
the trial court resentenced Easton to a ten-year probated sentence.

Easton filed the instant § 1983 action in April 1992 cl ai m ng
that Assistant District Attorneys Vic Wsner and Natalie Flem ng
violated his constitutional rights. He al so naned Harris County as
a defendant. Wsner and Flem ng were responsible for Easton's
prosecuti on. Easton specifically alleged that the defendants
violated his constitutional rights because (1) alnost three years
el apsed between his arrest and his trial, (2) several senior
prosecutors allegedly refused to prosecute his case because they
realized that a conviction was unlikely without the use of
fabricated or perjured evidence, (3) the judge who presided over

his trial was a fornmer assistant district attorney, (4) Wsner and



Fl em ng knowi ngly used perjured testinony at his trial, (5 Harris
County had prosecuted himin retaliation for actions he had brought
agai nst the County, (6) the County had habitually harassed him and
(7) Wsner and Fl em ng i nproperly revoked his probation before his
probati on commenced. Easton requested prospective declaratory and
injunctive relief barring the defendants from violating his
constitutional rights in the future. Easton also sought nonetary
damages.

The defendants subsequently filed a Rule 12(b)(6) notion to
dism ss Easton's clains. Wsner and Flem ng alternatively noved
for summary judgnent and requested attorneys' fees. The district
court granted Harris County's Rule 12(b)(6) notion and di sm ssed
Easton's clains against the County. The district court then
granted summary judgnent in favor of Wsner and Flem ng. The
district court further granted Harris County's notion for Rule 11
sanctions and awarded the county $3,750 in attorneys' fees. The
court al so awarded W sner and Fl em ng $2,937.50 i n attorneys' fees.
Easton tinely appeal ed. Because Easton has abandoned this appeal
as to his clains agai nst Harris County, we only consider his clains

agai nst Wsner and Fl em ng.

.

A
We first address Easton's argunent that the district court
erred in granting summary judgnent to Wsner and Flem ng on

Easton's claimfor prospective and injunctive relief. This part of



Easton's conplaint seeks relief for alleged malicious conduct by
the prosecutors in prosecuting himand causing his probation to be
revoked by the district court. After reviewing the record, we

agree with the defendants that these clains are noot.

A case is nmoot for Article Ill purposes if "the issues
presented are no longer 'live' or the parties lack a legally
cogni zable interest in the outcone." Powell v. McCorm ck, 395 U. S.
486, 496 (1969). A narrow exception to the nopotness doctrine

occurs when issues are "capable of repetition yet evading review. "

Vieux Carre Property Omers, Residents & Assoc. v. Brown, 948 F. 2d

1436, 1447 (5th G r. 1991). This exception requires the show ng of
a reasonabl e expectation or a denonstrated probability that the
chal | enged conduct will be repeated and affect the sane plaintiff.
Id. at 1447 and n. 41.

Easton's request for prospective injunctive relief is npot
because his trial has been conpl eted and because he served thirty-
one days follow ng the revocation of his probation and is again on
probati on. 2 Easton fails to denonstrate a likelihood that the
def endants have any plans to prosecute himon further charges, or
that the defendants will likely seek to revoke his probation in the
future. The district court therefore correctly dism ssed Easton's

clains for injunctive relief against Wsner and Fl em ng.

2 Because Easton seeks purely prospective injunctive
relief against future prosecutions and probation revocations, he
does not seek to overturn his conviction or sentence. Even if
East on sought to overturn his conviction, such relief is not
cogni zabl e under § 1983. See Heck v. Hunphrey, us _ , 114
S.Ct. 2364, 2372 (1994).




B
East on next challenges the district court's dismssal of his
damages cl ai ns agai nst Wsner and Flem ng on grounds of absolute
prosecutorial imunity. He argues that absolute prosecutori al
immunity does not extend to parole or probation revocation
proceedings. The law is clearly contrary to Easton's position

In Farrish v. Mssissippi State Parole Bd., 836 F.2d 969, 975-76

(5th Gr. 1988), this court held that judicial officers involved in
t he probation process are entitled to absolute imunity fromcl ai ns
arising from parole or probation revocation proceedings.

Therefore, Easton's argunent is without nerit.

C.

Easton argues last that the district court erred in inposing
sanctions and attorneys' fees pursuant to Federal Rule of G vi
Procedure 11 and § 1988. 42 U.S.C. § 1988 grants district courts
discretion to award attorneys' fees to prevailing parties in civil
ri ghts cases. Accordingly, we will reverse an award of attorneys'

fees under 8§ 1988 only upon an abuse of discretion. Vaughner v.

Pulito, 804 F.2d 873, 878 (5th Gr. 1986). Prevailing defendants
are entitled to attorneys' fees under § 1988 only when a
plaintiff's wunderlying claim is "frivolous, unreasonable or

groundless.” United States v. M ssissippi, 921 F.2d 604, 609 (5th

Cr. 1991). A claimis frivolous if it is "so lacking in nerit
that it was groundless." 1d.

Wsner and Flem ng are protected by absolute imunity from



Easton' s danage action. Mnimal | egal research woul d have reveal ed
that these clains were barred. Mreover, Easton has abandoned his
substantive damage clainms against Harris County. We therefore
conclude that the district court did not abuse its discretion by
awarding attorneys' fees to the defendants on Easton's danmages
cl ai ns.

We al so agree that the district court did not err in awarding
attorneys' fees as to Easton's clains for injunctive relief.
Easton of fered no evidence or facts suggesting that the defendants
al I eged unconstitutional acts were likely to be repeated. Absent
such a showing, his clains for prospective injunctive relief were
clearly noot.

The district court also granted sanctions under Rule 11 for
the ampbunt of tinme that Harris County's attorneys spent in
responding to Easton's abusive litigation tactics. W review the
district court's inposition of Rule 11 sanctions under an abuse of

di scretion standard. Thomas v. Capitol Security Services, Inc.,

836 F.2d 866, 873 (5th Gir. 1988)(en banc).?3

The detailed list of Easton's abusive tactics is extensive.
For exanple, he failed to serve Harris County with a copy of his
summary judgnent notion. He also casually and repeatedly accused
opposi ng counsel of |ying, dishonesty, and ignorance of the |aw.
Al t hough the district court did not warn Easton that sanctions were

likely, the record reflects that the district court had previously

3 The district court issued its sanction order on June 21,
1993. Therefore, the pre-Decenber 1993 version of Rule 11
applies to Easton's case.



sanctioned Easton and | ater rescinded its sanction order. In sum
the district court did not abuse its discretionininposing Rule 11
sanctions on Easton for his litigation tactics.

AFF| RMED.



