UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2703
Summary Cal endar

BERNARD HARDY,
Pl ai ntiff-Appellant,

ver sus

Pl NKERTON SECURI TY SERVI CES,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

(CA- H- 92- 2564)
(March 28, 1994)

ON PETI TI ON FOR REHEARI NG

Before POLI TZ, Chief Judge, KING and WENER, Ci rcuit Judges.
PER CURI AM

The petition for rehearing is GRANTED

We affirmed the district court's dismssal of Bernard Hardy's
Title VII suit for failure to obtain a notice of right to sue from
t he Equal Enpl oynment Opportunity Comm ssion. Hardy attached the
requisite right-to-sue letter to his petition for rehearing. It

was issued on Septenber 24, 1992, approximately one nonth after



Hardy filed suit, retroactively satisfying a preconditionto suit.!?

Pi nkerton al so asserted failure to stateaclaim Fed.R Cv.P.
12(b)(6), and it was on this ground that the district court granted
dism ssal. W cannot agree. According Hardy, a pro se litigant,
the benefit of a liberal construction of his conplaint,? we nust
find that it adequately alleges a Title VII claim of race
di scrim nation. Using the form "Enploynent D scrimnation
Conpl aint” fromthe Southern District of Texas, Hardy charges that
he was fired because of his race. He goes on to allege that he was
fired for sleeping on the job but a white enpl oyee who had engaged
in the sanme m sconduct was not. That is an adequate conpl aint of
di sparate treatnent on the basis of race. Pinkerton finds fault in
Hardy's failure to specify his own race. By asserting race
di scrim nation, however, the conplaint inplies that Hardy is not
whi t e.

This matter is before the court on a Rule 12(b)(6) di sm ssal
only. The ruling thereon nust be vacated. W express no opinion
about a dism ssal under a proper Rule 56 notion.

VACATED and REMANDED f or proceedi ngs consistent herew th.

IPi nkard v. Pull man-Standard, A Division of Pullman, Inc., 678
F.2d 1211 (5th Cr. 1982), cert. denied, 459 U S. 1105 (1983).

2Hai nes v. Kerner, 404 U S. 519 (1972).
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