UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-2688

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl aintiff-Appelle,

VERSUS

CARLOS CANALES,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

(CR-H92-187)
(Decenber 14, 1994)
Before KING SM TH, and BENAVIDES, G rcuit Judges.

PER CURI AM *
This is a direct appeal in which the Appellant conpl ai ns that
his trial counsel was ineffective for failing to | odge objections

to his pre-sentence report (PSR). W address and reject one of

" Local Rule 47.5 provides:
"The publication of opinions that have no precedentia value and merely decide particular cases on
the basis of well-settled principles of law imposes needless expense on the public and burdens on
the legal profession.”
Pursuant to that Rule, the Court has determined that this opinion should not be published.



Appellant's clainms, decline to address his remaining clainms, and
affirmthe judgenent of the trial court.

RELEVANT PROCEDURAL HI STORY

Appel I ant Carl os Canal es was convicted by a jury of possession
of a firearm by a convicted felon in violation of 18 U S C 8§
922(g). Prior to the trial, the Governnent had filed a notice of
intent to proceed under 18 U S.C. 8§ 924(e)(1l) (West Supp. 1994),
the Arned Career Crimnal Act, based on Canales's prior
convictions. As shown in the PSR, Canales's adult crimnal history
included three convictions for burglary of a habitation, a
conviction for wunauthorized use of a notor vehicle, and three
convictions for delivery of a controlled substance, heroin.
Accordi ngly, the PSR recogni zed Canal es as an arned career crim nal
and recommended his offense |l evel under U S.S.G § 4B1.4 be set at
33 rather than 12.

No objections relevant to this appeal were nade by either the
Governnent or the Appellant to the PSR The district court adopted
the PSR, determ ning Canales's total offense | evel at 31 (decreased
two points as recommended for acceptance of responsibility), his
crimnal history category VI, and his inprisonnent range 188 to 235
mont hs. Canal es was sentenced to 235 nont hs on Septenber 7, 1993.

ANALYSI S OF APPELLANT'S CLAI M5

"The general rule in this circuit is that a claim of
i neffective assistance of counsel cannot be resolved on direct
appeal when the cl ai mhas not been rai sed before the district court

since no opportunity existed to devel op the record on the nerits of



the allegations.” U.S. v. Hi gdon, 832 F.2d 312, 313-14 (5th Gr.

1987), cert. denied, 484 U S. 1075 (1988). |If the defendant fails

toraise the claimbefore the district court, this Court will reach
the nmerits of the claimonly in the rare case where the record is
wel | - devel oped. |d.

In Canal es's original appellate brief, he argued that he was
deni ed effective assistance of counsel because his counsel failed
to chall enge his prior convictions or to object to the convictions
listed in the PSR, resulting in an increase in his offense |evel
froml1l2 to 33. He asserted that the 1990 gui deli nes manual did not
contain 8§ 4B1.4, but, rather, that the anmendnent appeared first in
the 1991 manual. He argued that

[u] nder the 1990 U. S.S. G Manual, [offense

| evel 33] did not exist. Had defendant's

trial counsel objected, it is possible the

district court would have nodified the |evel.

Under the 1990 U. S.S. G Mnual the base

of fense |l evel would be a level 12 which is

significantly lower than the |evel that

[ Canal es] was sentenced. Counsel's error had

an effect on [Canal es's] sentence which [was]

SO0 serious as to deprive [Canales] of a fair

trial.
Thus, he originally suggested that but for counsel's
i neffectiveness, he would have been sentenced under the 1990
gui del i nes manual, which purportedly did not contain 8§ 4B1. 4.

But, as the Governnent correctly notes, 8 4Bl.4 does appear in
the manual published by the U S Governnent Printing Ofice
ef fecti ve Novenber 1, 1990 on page 4. 13; the 1991 and 1993 editions
of the guidelines manual also include § 4B1.4. In his supplenental

reply brief, Canal es acknow edges that his assertion "regarding the



gui del i nes manual was based on the 1990 edition of the United

States Quidelines published by West Publ i shing Conpany." Canal es

al so argues, contradicting his earlier argunent that the 1990
ver si on of the guidelines should have been applied to him that the
1990 version of the guidelines should not have been applied to him
and that "[t] he proper guideline would have been the 1991 or 1993
gui del i ne. ™

The PSR provided that the 1990 United States Sentencing
Cui del i nes Manual was used. Section 4B1.4, which adopted the Arned
Career Crimnal Act, 18 U.S.C. 8 924(e), becane effective Novenber
1, 1990. Section 924(e)(1) provides that

[i]n the case of a person who viol ates
section 922(g) of this title and has three
previ ous convictions by any court referred to
in section 922(g)(1) of this title for a
violent felony or a serious drug offense, or
both, commtted on occasions different from
one anot her, such person shall be fined not
nore than $25,000 and inprisoned not |ess
than 15 years....

8§ 924(e) (1) (West Supp. 1994). Section 4Bl.4 provides that

(a) A defendant who is subject to an
enhanced sentence under the provisions of 18
US C 8 924(e) is an arned career crimnal.

(b) The offense level for an arned career
crimnal is the greatest of:

(1) the offense |evel applicable
from Chapters Two and Three; or

(2) the offense level from 84B1.1
(Career O fender) if applicable; or

(3) (A 34, if the defendant used
or possessed the firearm
or anmunition in
connection with a crine
of violence or controlled

4



subst ance of fense. ...
or if the firearm
possessed by the
def endant was of a type
described in 26 U S. C
§ 5845(a)[]; or

(B) 33, otherw se.[]

84B1. 4.
The general rule is that "[t]he guideline provision in effect
at the tinme of sentencing dictates which version of the guidelines

[this Court] nust apply.” US. v. Ainsworth, 932 F.2d 358, 362

(5th Gir.) (citing 18 U. S.C. 3553(a)(4)), cert. denied, 112 S. Q.

327 and 112 S. C. 346 (1991). Canal es was sentenced on Septenber
7, 1993. The PSR provided that the 1990 version of the guidelines
was applied. Nevertheless, because Canal es's argunent on appeal
pertains only to 8 4B1.4 of the guidelines, and the |anguage of
84B1.4 is the sanme in the 1990, 1991, and 1993 versions of the
gui delines, Canales's argunent that the 1990 version of the
gui deli nes should not have been applied to him and that "[t]he
proper gui del i ne woul d have been the 1991 or 1993 gui deline," | acks
merit. Thus, the record is sufficiently devel oped to show that
counsel was not ineffective for failing to object to the
application of 8§ 4B1. 4.

The record is not adequately developed to address other
i neffective assi stance of counsel clains, including the contention
raised in Canal es's supplenental brief that through objections to
the PSR, "perhaps sone of [the prior] convictions could have been
attacked. " There is no evidence in the record regarding why

counsel failed to file objections to the PSR attacking the prior



convi cti ons. See U.S. v. Freeze, 707 F.2d 132, 139 (5th Grr.

1983). Nor is there any evidence in the record suggesting that any
of the convictions relied upon in sentencing Canal es were invalid.
This i ssue was not raised in the district court, and an anal ysi s of
counsel's performance on appeal would be based on specul ation.
Accordi ngly, we decline to address Appellant's remai ning i ssues on
direct appeal, although w thout prejudice to Canales's right to

rai se such issues in a 28 U S.C. § 2255 noti on. See Hi gdon, 832

F.2d at 316. The judgenent of the district court is AFFI RVED



