IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2648

NEW PROCESS STEEL CORPORATI ON,
Pl ai ntiff-Appellant,
ver sus
SEABOARD SURETY COMPANY
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CA-H92-912)

(May 4, 1994)

Before REAVLEY and JOLLY, Circuit Judges, and PARKER, District
Judge. ”

PER CURI AM **

In this case, we hold that there is a genuine issue of fact
concerning whether Watts had the requisite "manifest intent" to
cause NPS a loss. On the one hand, Watts testified that he never

subjectively intended to cause NPS a | oss. Notw t hstandi ng that he

“Chi ef Judge of the United States District Court for the
Eastern District of Texas, sitting by designation.

““Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



said that he thought that the accounts he nmanipulated would
ultimately be collectible, there was other evidence that would
justify a fact finder in rejecting at face value such self-
described notives. To be sure, sone of WAtts's conduct--nanely the
hi di ng of returned checks thus maki ng further collection efforts by
NPS i npossi bl e--was such that it appears al nost i nevitable that NPS
woul d sustain a loss. The conflicting evidence creates a question
of material fact that precludes the entry of summary judgnent.
This case falls within that part of the continuum described in

First National Bank v. Lustig, 961 F.2d 1162, 1165 (5th Cr. 1992),

such that we cannot nake a determ nation as a matter of |aw that
Watts did or did not have the "manifest intent" to cause NPS a
| oss.

The district court also granted summary judgnent in favor of
Seaboard on the tort cl ai mbecause where there i s no coverage under
a policy, there can be no corresponding tort claim for wongfu
conduct associated with a claimunder that policy. Qur reviewis
not limted to the district court's analysis; a grant of summary
judgnent may be affirnmed on a | egal basis not rul ed upon bel ow. As
we have previously held, "we may affirmeven in situations in which
the district court's ruling was incorrect, as long as the result

was proper." Harbor Ins. Co. v. Urban Construction Co., 990 F.2d

195, 199 (5th Gr. 1993). Although the district court's sunmary
judgnent on the tort issue was predicated on a finding of no

coverage, we affirmthe district court's judgnent. The evidence in



the summary judgnent record denonstrates that Seaboard had a

reasonabl e basis for rejecting the NPSclaim See, e.qg., National

Union Fire Ins. Co. v. Hudson Energy Co., 780 S.W2d 417, 426 ( Tex.

App. - - Texarkana 1989), aff'd, 811 S.W2d 552 (Tex. 1991); St. Paul
GQuardian Ins. Co. v. lLuker, 801 S . W2d 614, 618 (Tex. App.--

Texar kana 1990, no wit); Price v. Texas Enployers Ins. Ass'n, 782

S.W2d 938, 940 (Tex. App.--Tyler 1989, no wit).

For the foregoing reasons, the district court's judgnment on
coverage is REVERSED and REMANDED, and the judgnent on the tort
claimis AFFI RVED



