UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 93-2640
No. 93-2646

(Summary Cal endar)

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
SAM AHVAD KHEI R,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
(CR-H93-136 & CR-H90-121-01)

(April 13, 1995)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Sam Ahmad Kheir pled gquilty to failing to appear for
sentencing, see 18 U.S.C. 8§ 3147(a)(1) (1988). The district court
i nposed a sentence of fifteen nonths' inprisonnent and t hree years'
supervi sed release, to run consecutively to the sentence for his

underlying offense. Kheir appeals fromhis sentence for failureto

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



appear; we affirm
I

After Kheir pled guilty to and was convi cted of conspiracy to
commt robbery against the United States, see 18 U S C. § 371
(1988), and unl awful possession with intent to distribute heroin,
see 21 U.S.C. § 841(a)(1),(b)(1)(C (1988), he failed to appear for
sentencing. He was arrested at the United States-Canadi an border
and returned to the Southern District of Texas. The district court
sentenced Kheir to seventy-five nonths' inprisonnent on the
conspi racy count, and a concurrent sixty nonths' inprisonnment on
the heroin count. The court also sentenced himto three years of
supervi sed rel ease.

| medi ately follow ng that sentencing hearing, the district
court rearraigned Kheir on a failure-to-appear charge. Kheir pled
guilty. The court found his total offense |evel under the
Sentencing Quidelines to be fifteen and his crimnal history to be
category |Il, resulting in a guideline range of twenty-one to
twenty-seven nonths. Kheir did not object to these findings. The
court then sentenced himto twenty-one nonths' inprisonnment and
three years' supervised rel ease, stating that "[t]he sentence for
the conviction is consecutive to the prior sentence inposed for
[the conspiracy and drug convictions]." Kheir did not object to
t he sentence.

Kheir now appeals his sentence on the failure-to-appear
conviction, contending that the district court erred in (1) finding

his crimnal history to be category Il, (2) failing to group the

-2



failure-to-appear charge with the counts for the underlying
of fenses, and (3) inposing consecutive terns of supervised rel ease.
I

Parties nust object to errors in the district court in a
timely manner, otherwi se they risk forfeiture of the right inpinged
upon by the error. United States v. Calverley, 37 F.3d 160, 162
(5th Gr. 1994) (en banc) ("[T]he failure of a litigant to assert
aright inthetrial court likely will result inits forfeiture."),
cert. denied, 63 U S.L.W 3643 (U. S. Feb. 27, 1995). Kheir failed
to object to either the district court's findings or his sentence.
"I'n exceptional «circunstances, appellate courts my, in the
interests of justice, notice errors to which no objection has been
made. Such circunstances are sharply circunscribed by the plain
error standard . . . ." Id. Accordingly, we review his sentence
for plain error. See Fed. R Cim P. 52(b) ("Plain errors or
defects affecting substantial rights may be noticed al though they
were not brought to the attention of the court.").

In determ ning whether the district court commtted plain
error, we conduct a two-part analysis. United States v. A ano,
Uus __, __, 113 S. C. 1770, 1777, 123 L. Ed. 2d 508 (1993).

First, we determine if there was error at all,! and if so, whether

L Qano, __ US at _ , 113 S C. at 1777 ("The first limtation on
appel l ate authority under Rule 52(b) is that there indeed be an “error."'"); see
al so Calverley, 37 F.3d at 162 (stating that first el ement of analysis requires
that there be error); United States v. Rodriguez, 15 F.3d 408, 415 (5th Cr.
1994) (sane).
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that error was plain? and affected substantial rights.® [|f a party
can satisfy this first requirenent, the appellate court has
discretion to correct the error,* but "only if the [error]
"seriously affect[s] the fairness, integrity, or public reputation
of judicial proceedings.'" Calverley, 37 F.3d at 164 (quoting
United States v. Atkinson, 297 U S. 157, 160, 56 S. C. 391, 392,
80 L. Ed. 555 (1936)); Rodriguez, 15 F.3d at 416 (sane).

Kheir contends first that the district court plainly erred in
finding that his crimnal history should be classified as category
Il under the Sentencing GCuidelines.?® Under § 2J1.6 of the
Sent enci ng Cui del i nes:

[ T] he defendant nay be sentenced on the underlying

of fense (the offense in respect to which the defendant

failed to appear) before being sentenced on the failure

to appear offense. In such cases, crimnal history

points for the sentenced inposed on the underlying

of fense are to be counted in determ ning the guideline
range on the failure to appear offense only where the

2 Qano, _ US at __ , 113 S. . at 1777 (requiring plain error and
stating that "“[p]lain' is synonynous wth “clear' or, equivalently,
“obvious.'"); Calverley, 37 F.3d at 162-63 (stating that plain , "[a]t a
m ni mum ' contenplates an error which was “clear under current law at the tine
of trial." (quoting Dano, __ US at _ , 113 S. &. at 1777)).

s Qano, ___ US at ___, 113 S . at 1777-78 ("The third and final

limtation on appellate authority under Rule 52(b) is that the plain error
“affec[t] substantial rights.'" (quoting F.R Crim P. 52(b))); Calverley, 37
F.3d at 164 ("dano counsels that in nost cases the affecting of substantial
rights requires that the error be prejudicial; it nust affect the outconme of the
proceeding."); Rodriguez, 15 F.3d at 415 (requiring a "specific show ng of
prej udi ce").

4 See Oano, ___ US at __, 113 S. C. at 1778 ("[T] he Court of
Appeal s has authority to order correction, but is not required to do so.");
Cal verley, 37 F.3d at 164 (noting that an appellate court may deci de to correct
the error if "the facts of the particular case warrant renedi ation").

5 Kheir argues that, "though [its nethod was] not articul ated, the
district court apparently conputed [his] crimnal history category by adding
three points for the sentence of inprisonment [on the conspiracy and drug
charges] inposed only nonments before."
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offense level is determned under subsection (a)(1)

(i.e., where the offense constituted a failure to report

for service of sentence).

United States Sentencing Conm ssion, Cuidelines Manual, 8§ 2J1.6,
coment. (n.4) (Nov. 1992). Kheir did not fail to report for
service of his sentence, he failed to appear for sentencing.
Accordingly, the district court erred in assessing a crimnal
hi story of category Il, see United States v. Lechuga, 975 F. 2d 397,
400 (7th Gr. 1992) (finding error where court increased crimna
history for failure to appear for proceedings other than for
service of sentence), and this error is plain.

However, Kheir nust al so showthat the district court's error
affected his substantial rights. One way a party may show that an
error in sentencing has affected substantial rights is by
denonstrating that the sentence inposed |ies outside the correct
guideline range. See United States v. Franks, = F.3d __ , 1995
W 63152, at *23 (5th Gr. Feb. 15, 1995) (finding plain error
because sentence outside correct range and substantially | onger

than correct range). Such is not the case here, however. The

district court found the guideline range to be twenty-one to

twenty-seven nonths. Kheir's range under the correct category,
that is, crimnal history category I, would have been eighteen to
twenty-four nonths. Kheir's sentence of twenty-one nonths is

therefore within the correct guideline range.
To denonstrate an effect on substantial rights, Kheir nust
show t hat, although the inposed sentence falls within the correct

gui deline range, the district court would nonet hel ess have i nposed
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a |lesser sentence had she known of the error. Kheir points to
nothing in the record indicating that the district court intended
to sentence himto the mninmum of the range; therefore, he has
failed to show that the district court's error resulted in a
substantially | onger sentence than if the district court had used
the correct range. Consequently, Kheir has not shown that his
substantial rights were affected. United States v. Bullard, 13
F.3d 154, 159 (5th Gr. 1994) (refusing to find plain error when
i ncorrect sentence nonetheless fell within correctly-calcul ated
gui del i ne range and "exceeded the m ni num of the correct range by
only three nonths").®

Kheir contends next that the district court should not have
sentenced him separately on the failure-to-appear charge, but
i nstead should have grouped it with the underlying offenses and
calculated only one guideline range. According to Kheir's
cal cul ation, the proper guideline range would be 87 to 108 nont hs
i npri sonnent . The district court actually sentenced himto 96
nonths.’” Kheir concedes that the sentenced inposed falls wthin
the gui deline range he proposes. As with his earlier contention,

Kheir points to nothing in the record indicating that the district

6 United States v. Aval os-Zarate, 986 F.2d 378, 379 (7th Gr. 1993),
whi ch found plain error in an incorrect calculation even though sentence within
correct range and which Kheir cites to support his position, is not the |aw of
this Grcuit.

! The 96-nonth total results fromthe consecutive 75-nonth sentence for
t he underlying of fenses foll owed by the 21-nonth failure-to-appear sentence.
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court intended a mninmm sentence.® Accordingly, even if the
district court erred in not grouping his offenses, he has failed to
satisfy his burden to show an affect on substantial rights.
Lastly, Kheir argues that the district court inpermssibly
sentenced himto consecutive terns of supervised release. See 18
US C 8§ 3624(e) (1988) (instructing that mnultiple terns of
supervi sed release run concurrently). The district court orally
stated that the sentence for the failure-to-appear conviction
should run consecutively to the sentence for the wunderlying
convi cti ons. Al t hough this may have inplied that the terns of
supervi sed release also ran consecutively, the court's witten
judgnent clearly ordered that while the terns of inprisonnment
should run consecutively, the term of supervised release on the
failure-to-appear conviction should "run concurrently with the term
of supervised release inposed in [the underlying offense case]."
"When the oral pronouncenent of sentence does not resol ve whet her
a sentence runs consecutively or concurrently, the clearly
expressed intent of the sentencing judge discerned fromthe entire
record controls.” United States v. MAfee, 832 F.2d 944, 946 (5th
Cir. 1987); see also United States v. Davidson, 984 F.2d 651, 656
n.9 (5th Gr. 1993) (refusing to apply oral pronouncenent over
witten statenent because oral pronouncenent was "cryptic"). The
record as a whole, particularly the witten judgnent, denonstrates

that the district court inposed concurrent, not consecutive, terns

8 I ndeed, Kheir concedes that he only "assunes" that the district court

i ntended to inpose the m ni num sent ence.
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of supervised release. W find no error, plain or otherwise, in
the district court's inposition of terns of supervised rel ease.
1]
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



