IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2611
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

TI BERI O JESUS MEJI A, al/k/a
Ti berio Jesus Guzman Meji a,

Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CR-H-93-4
 (May 19, 1994)
Bef ore H G3 NBOTHAM BARKSDALE, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

The Governnent noves for the dism ssal of the appeal based
upon the validity of the waiver-of-the-right-to-appeal provision
within Tiberio Jesus Mejia's plea agreenent. "[A] defendant may,
as part of a valid plea agreenent, waive his statutory right to

appeal his sentence." United States v. Ml ancon, 972 F.2d 566,

568 (5th Gr. 1992). "[T]he waiver nust be informed and

voluntary." 1d. at 567.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Mejia argues that, because the district court failed to
inquire as to the depth of Megjia' s understanding of this
i nportant waiver, beyond the questions that were asked of Mjia
at the rearraignnent, there was no conpliance with Fed. R Cim
P. 11 as to this waiver, and the waiver was neither know ng nor
voluntary. Rule 11 does not address specifically a waiver of the
right to appeal a sentence. Mreover, Mejia does not contend
that the Rule 11 colloquy was infirmin any respect other than as
to this waiver.

The district court elicited fromMjia that he understood,
under the terns of the plea agreenent, he would be unable to
appeal his sentence. A review of Mgjia' s rearrai gnnent indicates
that no questions were raised by Megjia concerning the waiver

provision. Cf. United States v. Baty, 980 F.2d 977, 978-79 (5th

Cr. 1992) (record revealing that defendant did not understand at
rearrai gnnment the consequences of the waiver provision in the

pl ea agreenent), cert. denied, 113 S. C. 2457 (1993). Therefore,

the district court did not err in ascertaining that Mgjia's
wai ver of his right to appeal his sentence was know ng and

voluntary. See United States v. Portillo, 18 F.3d 290, 293 (5th

Cr. 1994).

Mejia argues that the sentencing issues he rai ses on appeal
are reviewabl e, despite the waiver provision, because his
sentence was not inposed in accordance with the Sentencing
Cui delines as required by paragraph nine of the plea agreenent.
A plea agreenent and its provisions are interpreted with

obj ective standards as to what the two parties reasonably



No. 93-2611
-3-

understood the terns to be at the tinme of entering the plea.

United States v. Chagra, 957 F.2d 192, 194 (5th Cr. 1992). Wat

Mejia describes as not in accordance with the CGuidelines are

al l eged m sapplications of the Guidelines, his sentencing issues
rai sed on appeal. By waiving his right to appeal his sentence, a
right created by 18 U . S.C. 8 3742 and enconpassing the right to
appeal Quideline msapplications, Mejia waived his right to
appeal any all eged m sapplication.

To the extent that Mejia argues that the Governnent viol ated
the plea agreenent by failing to recommend the three-point
reduction in the offense | evel for acceptance of responsibility,
the argunent is msplaced. By Mejia mnimzing his role in the
of fense during his interviewwth the probation officer, Mjia
failed to neet the condition in the plea agreenent which would

trigger the Governnent's obligation to recommend the reduction.

The pl ea agreenent was not breached. Cf. United States v.
Gonzal ez, 16 F.3d 985, 988-89 (9th Cr. 1993) (viewing as a
breach of the plea agreenent the actions by the Governnent in
opposing a tentative finding of the defendant's acceptance of
responsibility, in light of plea agreenment which called for the
Governnent not to oppose such a finding).

| T I'S ORDERED that the Governnment's notion is GRANTED
Accordi ngly, the appeal is D SM SSED



