IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 93-2605
Summary Cal endar

DI CK B. SI MMONS, Pl ai ntiff-Appellant,
ver sus
TEXAS A & M UNI VERSI TY, Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CA H 91 3533)

(Cct ober 17, 1994)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge!:

Appellant Dick B. Simmons ("Sinmons") appeals the district
court's Final Judgnent that Simons take-nothing by his suit
agai nst Appellee Texas A & M University ("TAMJ') under the Age
Di scrimnation in Enploynment Act, 29 U S.C. § 621, et. seq. (1976)
("ADEA") for discrimnatory actions taken by TAMJ agai nst ol der
prof essors at TAMJ. Simons chall enges the court's hol di ng that
TAMJ s policy of giving newy-hired professors reduced teaching

| oads and rai ses based on perfornmance does not constitute disparate

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



treatment under the ADEA. We AFFI RM
FACTS AND PROCEDURAL HI STORY

Si mons was hired by TAMJ i n Septenber 1970, and appointed to
the position of Research Engi neer in the Departnent of I|ndustrial
Engi neering in the College of Engineering. Subsequently, he was
pronoted to Assistant Professor in Decenber 1970, Associate
Professor in April 1971 and tenured Professor in Septenber 1976.
He currently holds the position of tenured Professor of Conputer
Science in the Departnent of Conputer Science, College of
Engi neeri ng.

In 1988, TAMJ hired Dr. Richard A Vol z ("Vol z") as Depart nent
Head of the Conputer Science Departnment. Wth the perm ssion of
the University, Vol z began hiring new faculty and promnul gati ng new
policies within the Conputer Science Departnent in order to
i ncrease the amount and quality of research and teachi ng anong the
faculty. The new policies included: a "faculty qualification
policy," requiring professors to neet a m ni numpublishing quota in
order to advise graduate students; a grant of a reduced teaching
| oad for newy-hired professors; and a nerit rai se system based on
a professor's performance evaluation in the areas of publication,
research funding, teaching and service.

On Decenber 4, 1991, Sinmmons filed suit agai nst TAMJ, al |l egi ng
di sparate treat nent under the ADEA for discrimnatory actions taken
by TAMJ agai nst ol der faculty nenbers at the university, and for
retaliation for filing his age discrimnation suit. A bench trial

was held before the district court on June 23, 1993. On the first



day of trial, Simmons abandoned his retaliation claim

At the close of Simons' case, TAMJ noved for judgnent as a
matter of law on all of Sinmmons' clains. The district court
granted TAMJ s notion for judgnent on all issues except the pay
raise/merit evaluation issue. On July 7, 1993, the court entered
an order adopting TAMJ s Findings of Fact and Concl usions of Law.
The court further found that the inpact on the senior professors
"did not anpunt to disparate treatnent because the evidence shows
that [ Simmons] could have received a higher nerit raise had he
performed nore favorably.”" On the sane date, the court entered
Fi nal Judgnent that Si mmons take-nothing by his suit agai nst TAMU.

DI SCUSSI ON

In order to bring a disparate treatnent clai munder the ADEA,
a plaintiff-enployee nust first establish a prima facie case of
enpl oynent discrimnation based on age by denonstrating that: 1)
he is within the protected class (i.e. between the ages of 40 and
70); 2) he was conparably qualified to persons outside the
protected class; and 3) he suffered adverse enpl oynent deci sions
not suffered by those outside the protected class. See Laurence v.
Chevron, U S A, Inc., 885 F.2d 280, 283 (5th Gr. 1989). A
plaintiff who establishes a prinma facie case creates a rebuttable
presunption of intentional discrimnation, shifting the burden to
the enployer. Id. The enployer can rebut the presunption by
articulating legitimate, non-discrimnatory reasons for its
actions. Id. (citing Texas Dept. of Comunity Affairs v. Burdine,

450 U. S. 248, 254, 101 S. Ct. 1089, 1094, 67 L.Ed.2d 207 (1981)).



Once the enployer articulates those reasons, a plaintiff my
establish discrimnation only by proving that the reasons are
merely pretextual. Id.; see also Ufelman v. Lone Star Steel Co.,
863 F.2d 404, 407 (5th CGr.), cert. denied, 490 U S. 1098, 109
S.Ct. 2448, 104 L.Ed.2d 1003 (1989).

Si mons contends that he established a prima facie case by
showi ng that: 1) he was over the age of 50 at the tinme he suffered
fromthe adverse enpl oynent policies inplenented by Vol z; 2) he was
tenured wi th nore experience than nost of the other professors, and
therefore even nore qualified than those under the age 50; and 3)
he received | ower nerit raises, a bigger teaching | oad, and strict
m ni mum publishing requirenents under the faculty qualification
policy, all of which were not suffered by those under the age of
50. TAMJ contends, however, that Simmons was not simlarly
situated to professors under 50 years of age, and that he failed to
produce sufficient evidence to establish that TAMJ s reasons for
promul gating Vol z's policies were pretextual.

Qur review of the district court's findings of fact is by a
"clearly erroneous" standard. FED. R Cv. P. 52(a); see also Villar
v. CGowey Maritine Corp. 990 F.2d 1489 (5th CGr. 1993), cert.
denied, __ US. __, 114 S.Ct. 690, 126 L.Ed.2d 658 (1994). W
conclude that the court was not clearly erroneous in finding that
Vol z's policies did not anbunt to di sparate treatnment on the basis
of age.

TAMJ produced evidence to support its reasons for awarding

Simons a | ower nerit raise, inposing a heavier teaching | oad, and



inplementing the faculty qualification policy. Si mmons'  nerit
cal cul ati on spreadsheets for the years 1988 and 1989 showed a
bel ow- average rating in publications, research funding, teaching
and service. As a result of his |ower performnce, Simmons
received a lower nerit raise than those professors who naintai ned
hi gher performance ratings.

A heavi er teaching | oad was i nposed on all professors who had
been with TAMJ for nore than two or three years, so that new y-
hi red professors could have tinme to comrence or transfer existing
research funding to TAMJ, to draft course/lecture notes for class
and to allow tinme for transition. TAMJ s policy of giving new
prof essors a reduced teaching |l oad was not limted to the Conputer
Science Departnent; it was university-wide. [In addition, market
conditions required TAMJ to offer potential professors reduced
teaching loads in order to hire the nost qualified faculty nenbers.

As for the faculty qualification policy, TAMJ all owed Vol z to
promul gate the policy so that graduate students woul d benefit from
faculty advisors who were currently involved in research
t hensel ves. The policy was created to act as an incentive for
professors to participate in nore research and publication. It did
not take away graduate students al ready assigned to professors, it
merely limted a professor fromtaking on nore graduate students if
the professor was not neeting the mninmm research publication
requi renents. New y-hired professors were exenpted fromthe policy
because they were subject to the nore stringent guidelines of the

tenure r equi rements.



Having articul ated | egiti mate, non-di scrim natory reasons for
i npl ementing Vol z's policies, TAMJ s burden of production shifted
to Simmons to present sufficient evidence that TAMJ s reasons were
a pretext for age discrimnation. The district court was not
clearly erroneous in finding that Sinmmobns failed to neet that
burden. Qur review of the evidence reveals that Simmons failed to
present sufficient evidence of pretext. I nstead, the record
supports the court's concl usion that:

while the policy inplenented by the University had a

greater inpact on the senior professors than the |ess

seni or professors, the basis for the disparate inpact is

rooted in the principal that nore is expected of those

who have nore to give.
For exanple, professors with nore teaching experience can carry
heavi er teaching |oads. Sinmmons salary was higher than any non-
tenured professor. His experience and tenure enabled himto have
a nore substantial effect on his salary based on his performance
Il evel. The evidence in the record supports the district court's
concl usi on that had Si mmons perforned nore favorably, he woul d have
recei ved higher nerit raises, and would not have been subject to
the limtations of the faculty qualification policy.

CONCLUSI ON

For the reasons articulated above, the district court's

j udgnent i s AFFI RVED



