IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2595
USDC No. CA H 72-1393

ALLEN LAVMAR ET AL.,

Pl ai ntiffs-Appellees,
UNI TED STATES OF AMERI CA
ET AL.,

| nt er venor s- Appel | ees,

ver sus

JAMES LYNAUGH ET AL.,
Def endant s- Appel | ees,
VWH TE CLASS,
. | nt er venor - Appel | ee,
ARNOLD MUNQZ,
Movant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(August 4, 1994)
Bef ore H G3 NBOTHAM SM TH and STEWART, Circuit Judges.
BY THE COURT:
Arnol do Miufioz's notion to proceed in forma pauperis (IFP) on
appeal is GRANTED
Mufioz appeals froma district court order denying his notion

tointervene in Lamar v. Collins, Cvil Action Nunber 72-H 1393.

The "denial of a notion to intervene of right under Rule 24(a) is

appeal able.” Wolen v. Surtran Taxicabs, Inc., 684 F.2d 324, 330

(5th Gr. 1982). The denial of perm ssive intervention is not
appeal abl e except if the district court has abused its discretion

in making its determnation. 1d. at 331. This Court reviews de
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novo notions to intervene to determ ne whether the notion was
perm ssive or of right. [d. Therefore, the Court is required to
review the nerits of the claimin intervention in order to
determ ne whet her the order denying intervention is appeal abl e.
Id. at 330-31.

Fed. R Cv. P. 24(a)(2) allows intervention of right based
on the existence of four conditions: 1) the applicant files a
tinmely notion to intervene; 2) "when the applicant clains an
interest relating to the property or transaction which is the
subject of the action"; 3) "the applicant is so situated that the
di sposition of the action may as a practical matter inpair or
i npede the applicant's ability to protect that interest"; and
4) "the applicant's interest is [not] adequately represented by
existing parties.”

Muioz is a nmenber of the sub-class of defendant-intervenors
conprised of a m xed group of Angl o-Anericans, black, and
Spani sh-speaki ng i nmates, who oppose the desegregation of the
prison systemin the class action. Mifioz argues that the prison
officials are acting in violation of the conditions of the court-
approved plan for integration of two-bunk cells in the prison.
Mufioz argues that he has been unable to present his objections to
the execution of the plan to the district court through counsel
representing the sub-class of defendant-intervenors.

The district court's order denying Mifioz's notion did not
address the present status of the class-action proceedings,

whet her Mufioz is a nenber of the defendant-intervenor sub-class,
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and, if so, whether that sub-class presently has adequate
representati on or whether Mifioz's intervention would prejudice
the other parties to the action. Moz has raised a non-
frivol ous i ssue on appeal regarding his right to intervene.
The district court's denial of the notion to intervene is

VACATED and the case is REMANDED for further proceedings. See
Cark v. Wllianms, 693 F.2d 381, 382 (5th G r. 1982). The

district court is directed to enter reasons for denying the
nmotion to intervene and shoul d address the concerns raised by the

Court in this opinion.



