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EDI TH H JONES, Circuit Judge: ™

Applied Coating Services was convicted of illegally
storing, transporting and disposing of residue paint and paint
t hi nner produced by its sandblasting and painting of offshore
drilling platfornms. Although the defendant all eges nunerous errors

at trial, the governnent's evidence was inpressive. Druns traced

District Judge of the Eastern District of Louisiana, sitting by
desi gnati on.

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be published.



to the corporations, sone marked "waste", were found dunped
overnight in Kennefick, Texas. QG her drunms traced to Applied
Coatings, sone of which were |eaking yellow paint, were found
dunped overni ght along the side of sone railroad tracks in Houston.
Crushed, leaking drums buried at night were also found beside
Appl i ed's warehouse. More drunms were found stored in its
war ehouse. Moreover, a white flatbed simlar to the one reported
to have dunped the druns in Kennefick and near the railroad tracks
was found at Applied's facilities with yellow sludge on its
t ruckbed. Based on this evidence, a jury found the appell ant
guilty of four counts of violating the Resource Conservation and
Recovery Act ("RCRA") by:
1. Aiding and abetting in the disposal of ignitable
hazardous waste at its own facilities without a permt,
42 U.S.C. 8§ 6268(d)(2)(A);
2. Know ngly storing ignitable hazardous waste at its own
facilities without a permt, 42 U S.C 8§ 6928(d)(5);
3. Know ngly transporting i gnitabl e hazardous waste w t hout
a valid hazardous waste mani fest to Kennefick, Texas, 42
U S. C § 6928(d)(2)(A;
4. Know ngly disposing of ignitable hazardous waste al ong
the side of a railroad without a permt, 42 US C 8§
6928(d) (2) (A).
| .
Hoping to upset its conviction, Applied Coating first

contends that the district court commtted reversible error by not



tracking the statutory definition of hazardous waste in excl uding
t he phrase "when inproperly disposed of, stored or transported."?
The district court instructed the jury that the governnment nust
prove beyond a reasonable doubt that the defendant "know ngly
stored or disposed of hazardous waste . . . without a permt" and
"knew that [the] substances involved had the potential to harm
others or the environnent, or in other words, are not innocuous
like water." Applied Coating argues that the inproper handling,
and not the substance's innate potential to harm others or the
envi ronnent, nmakes it a hazardous wast e because any substance, even
wat er or common table salt, can be hazardous to human health or the
envi ronnent, but only when inproperly handl ed.

The refusal to deliver a requested jury instruction
constitutes reversible error only if the instruction

(D I's substantively correct; (2) was not

substantially covered in the charge actually

delivered to the jury; and (3) concerns an

inportant point in the trial so that the

failure to give it seriously inpaired the

defendant's ability to effectively present a

gi ven def ense.

United States v. Grissom 645 F. 2d 461, 464-65 (5th Gr. 1981). 1In

reviewing this instruction, this court does not ask whether the
requested instruction is correct and appropriate for all cases but
only whether, given the evidence presented and the parties'
positions, it was necessary to present an effective defense inthis

case. |d. at 465.

L Hazardous waste is defined, in part, as waste that poses "a substanti al

present or potential hazard to hunman health or the environment when inproperly
treated, stored, transported, or disposed of." 42 U S.C. § 6903.
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Consequently, Applied Coating fails to denonstrate
reversible error. Even if the refused instruction was sub-
stantively correct and not substantially covered by the actual
charge, the failure to give it did not seriously inpair appellant's
ability to effectively present a defense. Applied Coating does not
specify any way that his defense was based, even in part, on the
requested instruction. |In fact, the conpany's owner admtted that
it generated waste that had to be disposed of at a |icensed
i ncinerator. Nonethel ess, Applied Coating was unable to docunent
any such di sposal of any hazardous waste in over a year. Mbreover,
t he governnent introduced the manifest on druns in the appellant's
possession that identified the contents as regulated by EPA's
provi si ons.

Furthernore, the requested instruction is incorrect.
Wil e the request follows the | anguage of the statute, this court
has held that a simlar request for an "if inproperly disposed of"
instruction was substantively incorrect because "there is no
requirenment [in 42 U.S.C. 8 6928(d)(2)(A)] that the defendant nust

know t hat the waste would be harnful "if inproperly disposed of.""

United States v. Sellers, 926 F.2d 410, 417 (5th Gr. 1991). See
also United States v. Dean, 969 F.2d 187, 193 (6th Cr. 1992)

(rejecting defendant's argunent that substance was not hazardous
wast e because it was safely stored and hol ding that RCA penalizes
storage of hazardous substances without a permt, regardl ess of

means of storage), cert. denied, 113 S. C. 1852 (1993). Wile it

may be true that any substance could threaten human health or the



environnent if inproperly handled, the environnental |aws do not
attenpt to regul ate the handling of every substance. |nstead, they
regul ate the handling of substances which, regardl ess of handling,
pose a substantial hazard to human health or the environnent, and,
for this reason, they nust be handled with special care and
precautions. Allegedly safe storage or disposal does not nake a
substance that otherw se is hazardous waste not hazardous waste.
Dean, 969 F.2d at 193 (hol di ng t hat waste was hazardous even t hough
safely stored); Sellers, 926 F.2d at 417 (stating that still
hazardous waste even if disposed of in proper containers). The
"knowi ng" requirement in 42 U S.C. 8 6928 neans know ng that the
substance it is handling "has the potential for harmto others and

t he environnent." United States v. Baytank (Houston), Inc., 934

F.2d 599, 613 (5th Cr. 1991).2 Therefore, the district court
properly denied this requested instruction.
1.

The district court instructed the jury that a "liquid
waste i s considered 'ignitable' when a representative sanple of the
wast e has a fl ash point of | ess than 60°C (140°F) using appropriate
test nethods.” Applied Coating contends that the instructions

given to the jury were erroneous because they did not require that

2 The defendant asks this Court to "continue the journey in Comment Note

25 of Baytank" by having the instruction on knowi ng track the statutory definition
of hazardous waste. That footnote suggests that if a defendant did not know that
a substance had the potential to be harnful to others or the environnment, then the
def endant mi ght have to knowthat the substance is |isted as a hazardous wast e under
RCRA. Because evi dence supports the jury finding that the defendant knew that the
substance had the potential to be harnful to others or the environnment, this note
is irrelevant. Nothing nore is required
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the testing be done in the manner specified by the regulations
promul gat ed under RCRA.

The regulations pronulgated by the EPA for the
| dentification and Listing of Hazardous Waster state that waste is
ignitable if it "has flash point less than 60°C (140°F), as
determ ned by a Pensky-Martens Cl osed Cup Tester, using the test
met hod specified in ASTM Standard D-93-79 or D-93-80, or a
Setaflash Closed Cup Tester, using the test nethod specified in
ASTM St andard D-3278-78, or as determ ned by an equival ent test
met hod approved by the Adm nistrator . . . ." 40 CF. R 8
261.21(a)(1).3

Because the statute patently incorporates these
particul ar standards, such an instruction was not only appropriate
but would have been required upon the proper request of the
defendant. An instruction of this type would have focused the jury
on the defendant's argunent at trial that the governnent, by not
properly conducting the tests, failed to prove that the drunms in
question contained hazardous waste. Neverthel ess, this court
cannot reverse the district court for abuse of discretion.

The actual instruction proffered by Applied Coating
incorrectly stated the law. Its proposed instruction excluded the
third prescribed testing nethod. The reqgulations allow the
flashpoint to be "determ ned by an equi val ent test nethod approved

by the Admnistrator.” 40 CF.R 8§ 261.21(a)(1). The district

s These regul ati ons were pronul gated pursuant to 42 U.S.C. § 6921(a),

which required the EPA to develop criteria for the identification and listing of
hazar dous waste.



court could have properly denied the proposed instruction on this
basi s.

Despite this failure, Applied Coating did preserve by
virtue of its notion for acquittal the objection to the sufficiency
of the evidence that one of these tests had been satisfied.
Further, we agree that the defendant could not violate this statute
unless "representative sanples" of the material exhi bi ted
fl ashpoi nts bel ow 60°C as neasured by these specified tests or by
an equival ent nethod as approved by the Admnistrator.?
Consequent |y, the governnent nust prove beyond a reasonabl e doubt
that the sanples were "ignitable" as defined in the regul ati ons.

Yet the governnment need not prove the tests thenselves

were actually used. That a substance have a fl ashpoi nt bel ow 60°C
according to the EPA-prescribed test nethods is an el enent of the
of fense, and on review of a conviction, this court asks whether
sufficient evidence exists that any rational trier-of-fact could
have found the elenent proved beyond a reasonable doubt. See

United States v. Cordova-lLarios, 907 F.2d 40, 41 (5th Cr. 1990).

Hence the narrow question presented is whether arational trier-of-

4 Nei t her Baytank, 934 F.2d at 614, nor United States v. Self, 2 F.3d
1071 (10th Cr. 1994) support the government's argunment to the contrary. Baytank
did not relieve the United States of its obligation to prove that sanples woul d
(beyond a reasonabl e doubt) satisfy the tests for ignitability identified by the
regul ations. |Instead, this court concluded that a jury could infer fromthe
defendant's own records and docunments (including inventories, hazardous waste
| ogs, and i nternal menoranda) that the material inthe drunms constituted alisted
hazardous waste. 1d. And although Sel f does contain | anguage t hat coul d support
the governnent's argunent, the Tenth Grcuit ultimately relied on the presence
of an identified waste in the defendant's mi xture. Self, 2 F.3d at 1086-97. In
addition, the government utilized the defendant's own signed records to establish
that the substances constituted "waste." This is untroubling. Surely, if
Applied Coating had prepared its own (signed) internal docunments listing the
nmateri al as ignitable bel ow 60°C as neasured by the Setaflash or Pensky- Mrtens
Cl osed Cup tester the government could avoid sanpling.
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fact here coul d have found beyond a reasonabl e doubt that the druns
attributed to Applied Coati ng cont ai ned substances with fl ashpoi nts
bel ow 60°C as neasured by EPA-approved tests. |In other words, the
governnent is allowed to prove that beyond a reasonabl e doubt these
wast es woul d have "ignited" as gauged by the "correct" devices.?®

Oten this mght be a rigorous obstacle for the
governnent, but exam nation of the record here easily justifies
such a concl usi on.

First, an EPA |l aboratory tested the druns found al ongsi de
the railroad in accord with the regulations.® In these tests, sone
of the sanpl es exhibited fl ashpoi nts substantially bel ow60°C. The
EPA also tested sanples taken from the facilities of Applied
Coating. Testinony fromtechnicians established that this nateri al
was tested via a Setaflash Closed Cup Tester according to EPA
met hods. Once again, the observed flashpoints were substantially
bel ow 60°C. Al t hough this wi tness never specified the date of
currency of the Setaflash C osed Cup nethod utilized, conpliance
with EPA nethods by an EPA enployee if taken in the |ight nost
favorable to the governnent suffices to allow the conclusion that

the material would have ignited at a tenperature below 60°C as

5 This al so appears to be the nost natural reading of the United States
v. Dee, 912 F.2d 741, 746-47 (4th Cr. 1990). The governnent ot herw se coul d never
convict under the statute if defendants skillfully disposed of all the waste.

6 The regul ati ons prescribe the use of test method ASTM Standard D 3278-
78. The EPA chemi st testified that he foll owed STMnet hod D-3278. The "-78" refers
to the year of original adoption or, in the case of revision, the years of |ast
revision. STM stands for standard test nethods set up by the American Society of
Testing Methods (ASTM. Therefore, a rational jury could find that the chem st
foll owed the prescribed procedure.



mar ked by the Setaflash Cl osed Cup Tester "using the test nethod
specified in ASTM Standard D- 3278-78."7

Finally, a private |laboratory tested the druns found in
Kennefick by nmeans of a Pensky-Martens C osed Cup Tester. Two
chem cal technicians at this lab hired by the governnent to test
the sanples testified that they used the "correct" device. Instead
of tracking the | anguage of the regul ati on which requires a Pensky-
Mart ens devi ce using the nethod specified in "ASTM St andard D-93-79
or D-93-80," they observed that the Pensky-Martens C osed Cup
Tester used the nethod prescribed by the |ab's "standard operating
procedure.” Again the material tested consistently with the

fl ashpoi nts of the substances taken from the other |ocations and

tested by the EPA -- significantly below the famliar 60°
threshold. Interpreted in the nost favorable |light, the jury could
resol ve -- beyond a reasonabl e doubt -- that any di fference betwen

a Pensky-Martens Closed Cup Tester using the nmethod specified in
"ASTM St andard D-93-79 or D-93-80" and the sane Pensky-Martens Cup
enploying the nethod identified by the laboratory's "standard

operating procedure” was not material enough to produce a

! That the substance was often tested bel ow 20°C by a reliable nmeasure

al so permits confidence that it woul d have tested bel ow 60°C by t he exact Setafl ash
Cup "D 3278-78" nethod. In the extrenme, a rational jury could conclude, for
exanpl e, that a substance that would ignite at zero degrees Cel sius as measured by
any scientific device woul d beyond a reasonabl e doubt ignite at bel ow 60°C accordi ng
to this test.



difference of virtually 40°C in ignitability.? Denial of the
notion was thus not an error.
L1,

Applied Coating next argues that the district court
commtted reversible error with regard to count two (waste stored
i n warehouse) and count three (waste transported to Kennefick) by
denying its request for an instruction that a substance is not
hazardous waste if it is recycled.

A defendant is entitled to an instruction on a defense
only if it specifically and tinely requested such an instruction
and its theory has a legal and evidentiary foundation. United

States v. Erwn, 793 F.2d 656, 663 (5th Cr. 1986), cert. denied,

107 S. . 589 (1986). While the governnent argues that there was
sufficient evidence for a jury to find that the material was not
hazardous waste because it was not recycled, it m sapprehends the
appropriate standard of review |If the proposed instruction has a
| egal and evidentiary foundation, the verdict nust be reversed if
the failure to give the requested instruction prevented the jury

fromconsidering the defendant-appellant's defense. United States

v. Bentley-Smth, 2 F.3d 1368, 1378 (5th G r. 1993) (finding no

reversi ble error because supplenental instructions substantially

covered the requested charge).

8 The jury could also infer fromthe fact that the governnent sent the

material to this particular lab as a substitute for the EPA facilities that its
standard operating procedure was equivalent or reasonably equivalent with the
net hods aut horized by the EPA. Al though not assured by any means, certainly this
constitutes a reasonabl e inference
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Such an instruction on recycling has a | egal foundation
because it correctly states the law. A substance is not hazardous
waste if it is reused as an effective substitute for a comerci al
product. 40 CF.R 8 261.2(e)(1)(ii). Therefore, the requested
instruction nust be givenif it has an evidentiary foundation, even
t hough the evidence nay be weak, insufficient, inconsistent or of

doubtful credibility. United States v. Mlina-Uibe, 853 F.2d

1193, 1206 (5th Cir. 1988), cert. denied, 109 S. C. 1145 (1989).°

Applied Coating did tinely and specifically tender a
instruction on "recycled products.” And the defendant did supply
an evidentiary basis for the instruction with regard to the charge
of storing waste in the warehouse without a permt. Def ense
testi nony reveal ed that the conpany transported and stored materi al
on its premses for reuse as paint thinner, and that it is
i npossi bl e to determ ne which druns contai ned reusable material by
sight. Al though the defendant was entitled to a properly crafted
i nstruction explaining that recycl ed products were not waste within
the statutory anbit, we cannot reverse the defendant's conviction
on the storage count because we are unable to discern that it ever

submtted a correct instruction to the trial court.

° However, even if the material was recyclable, it still is hazardous

waste if it was abandoned or recycled in a nmanner constituting disposal. 40 C F.R
§ 261.2(a)(2), (c)(1).

10 The governnent responds that many of the drums in the warehouse
cont ai ned hard paint pigment, that the defendant-appellant's owner stated that the
drunms contai ned material that had to be disposed of by a |icensed incinerator, and
that even if the material was recyclable, it still constituted hazardous waste
because it was recycled in a manner constituting disposal
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This circuit requires that an alternative instruction
pr oposed by t he def endant be "substantially correct.”
Unfortunately, Applied Coating appears to have failed to include
the proposed wording of the "recycled product” exenption
instruction in the record. This court is unwilling to assune that
it must have been proper wthout the opportunity to review its
| anguage. Moreover, the defendant "failed to object to the court's
closing jury charge thereby waiving any objection to the closing

charge. ™ United States v. Vaquero, 997 F.2d 78, 86 (5th GCr.

1993), cert. denied, 114 S. C. 614 (1994).

Revi ewed under the "plain error" standard, Applied
Coating's attack is doonmed. "Error in a charge is plain only, when
considering the entire charge and evi dence presented agai nst the
defendant, there is a |likelihood of grave m scarriage of justice."
Sellers, 926 F.2d at 417 (citation omtted). Because defendant's
counsel was permtted to argue this theory of defense to the jury
and Applied's account was inplausible in light of nobst of the
evidence presented, it is difficult to discern nuch -- if any --

ri sk of injustice.

1 The requested instruction has no evidentiary basis with regard to the

of fense of transporting waste to Kennefick, Texas without a valid manifest. Those
drunms contai ned bright yellow, red and reddi sh brown liquids. Wile the defendant-
appel lant contends that the drums contained paint thinner that it reused, the
def endant presented no evidence that these colored |iquids were paint thinner. In
addition, the drunms were found dunped overni ght beside a road i n Kennefick, Texas,
hardly the way a conpany would store materials it intended to reuse. Therefore,
even if it was recyclable material, it is still discarded material (and hence

hazardous waste) because it was recycled in a manner constituting di sposal
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| V.

Applied Coating challenges the sufficiency of the
evidence on all but the charge of transporting the waste to
Kennefi ck. In reviewng the sufficiency of the evidence, this
court inquires whether any rational trier of fact could find the
el enrents of the offense beyond a reasonable doubt, drawi ng all
reasonabl e inferences and credibility choices and viewing all the

evidence in the |ight nost favorable to the governnent. United

States v. Cordova-Larios, 907 F.2d 40, 41 (5th Cr. 1990). Applied
Coating w sely concentrates its challenges to a few specified
elements that it believes were not established.

To be ignitable hazardous waste, a "representative
sanple"” of the material in the druns nust have a flash point bel ow
60°C. 40 CF.R 8 261.21(a). A sanple is representative if it
"can be expected to exhibit the average properties of the universe
or whole." 40 C.F.R 8 260.10. Applied Coating asserts that the
sanpl es were not representati ve because the investigators failedto
foll owt he sanpling nethods recomended in the regul ati ons. See 40
CF.R § 261 app. |

The appendi x, however, notes that the nethods and
equi pnent used for sanpling waste material wll vary, and that the
follow ng nmethods will be considered representative of the waste.
40 CF.R 8 261 app. |I. It does not state that the described
met hods are the only neans of creating representative sanples.

Therefore, a rational jury could find that the sanples were
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representative even though the exact nethods described in the
appendi x were not foll owed.

Contesting this concl usion, Applied Coating contends t hat
the sanples taken with the backhoe bucket were not in fact
representative because the bucket was not decontam nated prior to
sanpling. The governnent used a backhoe to excavate druns buried
near the defendant-appellant's warehouse. During the excavation,
they discovered that the buried drunms were crushed and | eaking.
They then took sanples by collecting the liquid in the backhoe and
by sanpling the buried druns thensel ves.

According to the defendant, the sanples taken with the
thieving tool (a long rod that is stuck into the top of the drum
and pushed to the bottom could not be representative because a
thieving tool does not take proportionate sanples from druns
containing liquids and solids. Allegedly, such sanples would be
representative only if the liquids were sanpled with a Col |l owasa
and the solids with a Teier. The governnent responds that the
thieving toll is the best tool for taking representative sanples
fromdruns, and, regardless of that, all the sanples taken fromthe
druns containing |iquids and solids were representative because the
i nvestigators took separate representative sanples of the liquid
and solid material s.

Gven this conflicting evidence, the district court
properly denied this part of the notion to acquit because a
rational trier of fact could find that the sanples taken were

representative.
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V.

Appl i ed Coating next argues that its conviction nust be
reversed for insufficient evidence because t he governnent negl ect ed
to prove that it did not have a permt under the Marine Protection
Research and Sanctuaries Act, 33 U S.C. § 1411 et. seq. ["MPRSA'].
This novel theory is easily dism ssed because the defendant was
found guilty only of knowi ngly storing and di sposi ng of hazardous
waste without a permt wunder RCRA Appl i ed Coating does not
contest that the governnent established that no RCRA permt had
been issued by either the state or the EPA

The statute Applied Coating violated, 42 U S C
6928(d)(1)(A), reads in relevant part:

Any person who knowi ngly treats, stores, or

di sposes of any hazardous waste identified or

listed under this subchapter [RCRA] w thout a

permt under this subchapter or pursuant to

title I of the Marine Protection, Research,

and Sanctuaries Act shall, upon conviction .

Despite the appellant's creative effort at fusion, the statute
establishes two distinct offenses: one on |land that requires the
governnent to prove a lack of a RCRA permt and one at sea that
demands proof of the absence of an MFRA permt. Accordingly, the
statute prohibits the treatnent, storage or disposal of hazardous
waste Wi thout the appropriate permt. |nmagining the governnent had
proven that Applied Coating did in fact possess a MPRSA permt,
illustrates how Applied Coating's preferred reading of the statute

leads to absurdity. The defendant would still be guilty of

i nproper treatnent, storage and di sposal of hazardous waste because
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no authorization for the activities it engaged in on |land would
exist. Incontrast, Applied Coating's theory on appeal is that the
gover nnment shoul d have proved no MPRSA to obtain conviction under
the statute. Obviously the defendant's statutory construction nust
be flawed where the governnent can prove either the presence or
absence of a permt.

VI,

Finally, Applied Coating insists that its conviction for
ai ding and abetting the illegal disposal of hazardous waste nust be
reversed for insufficient evidence because its co-defendant was
acquitted of the sane aiding and abetting offense. Hence it argues
the governnent failed to prove that the defendants were "ai ded and
abetted by each other", as the indictnent and jury charge read.
| nst ead, Applied Coating urges the governnent was required to use
the phrase "aiding and abetting each ot her and others unknown."

Because ai di ng and abetting an offense is not a separate
crinme, it does not require that anyone else be found guilty of the

crinme. United States v. Pearson, 667 F.2d 12, 13 (5th Gr. Unit B

1982) . Rather, 18 U S C. 8 2 "allows a jury to find a person
guilty of a substantive crine even though that person did not
conmit all the acts constituting the elements of the crine." 1d.?2
As | ong as the governnent proves that each el enent of the crine was
commtted by soneone, a defendant can be convicted for aiding and

abetting in the conm ssion of that crine, evenif the principal was

12 This treatnment differs fromthe treatnment of a conspiracy. Because a

charge of conspiracy is a separate crimnal offense, a person cannot be found guilty
of conspiracy if the only co-conspirator is acquitted. Pearson, 687 F.2d at 13
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acquitted of the underlying offense or never even identified.

United States v. Robins, 978 F.2d 881, 885 (5th Cr. 1992).

The words "aided and abetted each by the other" in the
i ndi ctment "were wholly extraneous and had no effect on the crine
charged. " Pearson, 687 F.2d at 14 (these words do not add an
offense or |imt the crime because all indictnents for a
substantive offense inplicitly enbody the alternative indictnent

for aiding and abetting in that offense. See al so Robbins, 978

F.2d at 885 (holding defendant could be convicted of aiding and
abetting the crinme, even though the indictnent read aiding and
abetting a naned principal who was acquitted).

For the foregoing reasons, the conviction of Applied

Coating, Inc. is AFFI RVED
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