UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2573
Summary Cal endar

TUTEUR ASSOCI ATES, | NC.,
Pl ai ntiff-Appellant,
VERSUS
MV OM SALJ, her engines,
tackle, etc., in remand agai nst
EUROPE- OVERSEAS STEAMSHI P LI NES N. V.
and JUGOLI NI JA, in personam

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 91 2046)

(May 18, 1994)

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !

Tuteur Associates, Inc., challenges an adverse sumary
j udgnent. We AFFI RM

| .

Jugolinija, a common carrier, tine chartered the MV OM SALJ

to Fedcom In turn, Fedcom all ocated sone of the vessel's cargo

space to Europe-Overseas Steanship Lines. Fedcomissued bills of

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



| adi ng t o Eur ope- Over seas, but did not authorize Europe-Overseas to
issue bills of lading to other entities.

Eur ope- Overseas sold sone of its space on the ship to Tuteur,
and issued bills of lading to it. Tuteur delivered coils of wre
rods to the MV OMSALJ in Hanburg, GCermany, for shipnment to
M | waukee. The cargo arrived in M| waukee in danmaged condition.

Tuteur filed a conplaint under the Carriage of Goods by Seas
Act (COGSA), 46 U.S.C. 88 1300-15, against the MV OMSALJ (in
rem, Europe-Overseas, and Jugolinija to recover for the danaged
goods. Jugolinija noved for sunmary judgnent, which the district
court granted.?

1.

O course, we review freely a summary judgnent. E g.,
Anmburgey v. Corhart Refractories Corp., 936 F.2d 805, 809 (5th Gr
1991). It is appropriate when, viewing the evidence in a |ight
nost favorable to the non-noving party, there is no genuine issue
of material fact and the novant is entitled to judgnent as a matter
of law. Fed. R Cv. P. 56(c).

Under COGSA, a cargo owner may recover only fromthe "carrier”
of the goods. Pacific Enployers Ins. Co. v. MV GORIA 767 F.2d
229, 234 (5th Gr. 1985). A "carrier" is defined as "the owner or
the charterer who enters into a contract of carriage with a
shipper." 46 U S.C. 8§ 1301(a). A "contract of carriage", in turn,
applies "only to contracts of carriage covered by a bill of |ading

or other sim/lar docunent of title". 46 U S C 8§ 1301(b).

2 The MV OM SALJ also filed a notion for summary judgnent,
whi ch was granted, and from whi ch Tuteur does not appeal. Tuteur
al so voluntarily dismssed (w thout prejudice) Europe-Overseas.



In sum to invoke COGSA, a cargo owner nust establish that a
def endant was party to a contract of carriage with it. Pacific
Enmpl oyers, 767 F.2d at 234; see al so Associated Metals & Mneral s
Corp. v. SS PORTORI A, 484 F. 2d 460, 462 (5th Gr. 1973). \Were, as
here, the cargo owner seeks to inpose liability under COGSA on the
vessel owner, the cargo owner bears the burden of show ng that the
vessel owner was a party to the contract of carriage; its failure
to do so neans that the cargo owner did not rely on the vesse
owner to performthe contract. Associated Metals, 484 F. 2d at 462.

There are no genuine issues of material fact; Tuteur entered
into a contract of carriage wth Europe-Overseas, but Europe-
Overseas was not authorized to issue bills of |ading on behalf of
Fedcom-- much | ess Jugolinija. Therefore, there was no privity of
contract between Jugolinija and Tuteur, and Jugolinija is not a
carrier within the neaning of COGSA As this court stated in
Associ ated Metal s:

Relying on a failure of proof by the cargo owner

that the vessel owner granted authority to the

voyage charterer to sign the bill of lading onits

behal f, [the vessel owner] asserts that there was

no contract between it and [the cargo owner]

We agree.
Id. at 462; see also J. CGerber & Co. v. MV INAGUA TANIA, 828 F.
Supp. 458, 459-61 (S.D. Tex. 1992) (finding that vessel owner was
not a "carrier" because there was no contractual relationship
between it and the cargo owner); Oto Wl ff Handel sgesel |l schaft v.

Sheridan Transp. Co., 800 F. Supp. 1359, 1360-66 (E.D.Va. 1992)

(sane).



Tuteur "acknow edges the precedential authority of both
Paci fic Enployers and Associated Metals ...." Neverthel ess, it
relies on cases fromthe Second Circuit to support the proposition
that a vessel owner may be liable under COGSA to a cargo owner
W thout privity of contract. See Siderius, Inc. v. MV. "AM LLA"
880 F.2d 662 (2d Cir. 1989) (holding that when charterer's
liability to cargo owner arises because vessel not seaworthy,
vessel owner may be directly liable to cargo owner for breach of
warranty of seaworthiness); Joo Seng Hong Kong Co. v. S S
UNI BULKFI R, 483 F. Supp. 43 (S.D.N. Y. 1979) (finding that term
"carrier" is to be construed broadly to include all charterers and
owners).?3 Needl ess to say, these cases are not controlling
authority in this circuit, which requires privity of contract of
carriage before liability under COGSA ari ses.

L1l

For the foregoing reasons, the judgnent is

AFFI RVED.
3 In addition, Tuteur relies on Trade Arbed, Inc. v. S/S
ELLI SPONTOS, 482 F. Supp. 991 (S.D. Tex. 1980). Trade Arbed did not
abrogate Fifth GCrcuit authority, nor, obviously, could it. The

district court in that case nerely recogni zed that, for purposes of
considering a notion to dismss, it was not inconceivable that both
a charterer and a vessel owner could be carriers under COGSA. But,
it expressly refused to "nmak[e] a determ nation of which parties
are COGSA carriers". 1d. at 994-95.
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