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Bef ore JONES, BARKSDALE and BENAVI DES, Circuit Judges.
PER CURI AM *

Appellant Robinson is serving a 27-year term of
i nprisonnment after conviction of aggravated sexual assault. He
pursued a state petition for habeas corpus relief, which was
rejected after hearing by affidavit. The Texas Court of Crim nal
Appeal s denied the petition without witten reasons. The federal

district court wultimately granted summary judgnent agai nst

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



Robi nson's clainms, leading to this appeal. Finding no error, we
affirm

In his pro se brief on appeal, Robinson lists five issues
that he attenpted to raise in the state and federal district
courts. He does not, however, brief the nerits of those i ssues, as
is required by our court. Consequently, his contentions on the

merits are waived. Yohey v. Collins, 985 F. 2d 222, 225 (5th

Cr.), cert. denied, (1993).

Robi nson's real conplaint seens to be that the district
court denied his nunerous requests for discovery to produce
docunentary and testinonial evidence in support of his clains.
These requests spanned the ganut of evidence that was or coul d have
been introduced at trial. Wat Robinson evidently m sunderstands,
however, is that a federal habeas corpus proceeding is not a second
crimnal trial, but only a search for whether the record of the
real trial was infected with constitutional error. Thus, 28 U. S. C.
8§ 2254(d) states that findings of the state trial courts shall be
presunmed correct unless a showing is made of particular
deficiencies in fact finding procedures, none of which Robi nson has
shown here.! Mreover, under Rule 8 of the Rules Governi ng Section
2254 Cases, district courts need not conduct an evidentiary hearing
when the record is conplete or the petitioner raises only |ega

clains that can be resol ved without taking of additional evidence.

L The district court opinion in this case is somewhat unclear by its
reference to the standards of Rule 56 summary judgnent procedure wi thout nentioning
the presunption of correctness accorded state findings by 28 U S. C § 2254(d).
Neverthel ess, it is evident that the district court applied the proper standard.
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Lavernia v. Lynaugh, 845 F.2d 493, 501 (5th Gr. 1988). Most

inportantly, to obtain an evidentiary hearing, a federal habeas
corpus petitioner nust also show cause for his failure to devel op
the facts in state court proceedi ngs and actual prejudice resulting

fromthat failure. Keeney v. Tamayo-Reyes, 112 S. C. 1715, 1721

(1992). In short, only in an unusual federal habeas corpus
proceedi ng should a federal district court permt discovery and
hold an evidentiary hearing of its own.

None of Robinson's clains required the federal court to
devel op evidence. The district court's sumaries of these clains
show why this is so. First, his claimof a warrantl ess arrest and
an unconstitutional adm ssion of evidence were barred fromreview
in the federal courts because Robinson had a full and fair

opportunity tolitigate the claimin state court. Stone v. Powel |,

96 S. C. 3037 (1976). Second, his assertion that the state
suppressed favorable evidence is groundless: the state made
available its entire state investigatory file, which the defense
attorney reviewed several tinmes in preparation for Robinson's
defense. The state nmade no fingerprints at the scene, and had no
duty to search for allegedly favorable police radio or tel ephone

transm ssions. Johnson v. Pittman, 731 F.2d 1231, 1234 (5th Cr

1984), cert. denied, 469 U S 1110 (1985). Third, all of

Robi nson' s contenti ons concerni ng counsel's al |l eged i neffectiveness
wer e resol ved against himin the state trial court, many of themon
the basis of an affidavit of his own trial counsel. Robinson has

not established that a factual dispute exists concerning



i neffective assi stance of counsel clains which, if resolved in his
favor, would entitle himto relief; nor has he shown cause for his
failure to develop the facts further in the state proceedi ngs so as
to warrant a federal evidentiary hearing. Fourth, contrary to his
assertion, Robinson had no legal right to file a pro se brief in
the Texas courts, nor any constitutional right to do so. Finally,
Robi nson's challenge to the identification by the victim is
meritless: she identified himpositively, according to Robi nson's
counsel, twice shortly after the assault. There was no prejudice.

Robi nson's other challenges to the district court's
procedure lack nerit. He was not entitled to counsel in a federa

habeas cor pus proceedi ng. Pennsylvania v. Findley, 107 S. C. 1990

(1987). Under the Federal Crimnal Justice Act, 18 U S C 8§
3006A(a)(2)(B), the appointnent of counsel is discretionary, and
the district court's denial of Robinson's request for counsel did
not abuse that discretion. Further, although Robi nson may not have
received the 10-day notice required to a non-novant for sunmary
j udgnent under Rule 56, our court has held that Rule 8(a) of the
Rul es Governing Section 2254 Cases renders application of that
noti ce unnecessary. Rule 8(a) authorizes a district court
summarily to dismss a habeas petition if, after review of the
record, the court determnes that no evidentiary hearing is

required. Young v. Herring, 938 F. 2d 543, 561 (5th Cr. 1991) (en

banc), cert. denied, 112 S. C. 1485 (1992).

For the foregoing reasons, the district court's judgnent

denyi ng habeas relief is AFFI RVED






