UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-2549
Summary Cal endar

FEDERAL SAVI NGS and LOAN | NSURANCE
CORPORATI ON, as Recei ver for ALLI ANCE SAVI NGS
AND LOAN ASSOCI ATI ON
Pl ai ntiff-Appellee,
VERSUS

HAZEL R TOWSEND, Executrix of the WII
and Estate of TIMOTHY ELWOOD TOAMSEND, Deceased,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 88-1967)

(June 3, 1994)
Before DAVIS, JONES, and DUHE, G rcuit Judges.

PER CURI AM !

Appel l ant was the owner of real property in Houston, Texas
encunbered by a first lien in favor of Continental Savings
Associ ation, and by a second lien in favor of Alliance Savi ngs and
Loan Association, now the FDI C Appel l ant defaulted on both
obligations. The FDI C foreclosed on the second |lien and bought the

property at judicial sale. It then paid the first lien and seeks

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



to recover this paynent fromAppellant. The district court granted
summary judgnent for the FDIC and the forner property owner
appeal s.

The parties agree that no issues of material fact exist.

The district court held that the FDIC was entitled to sumary
j udgnent based on the subrogation provisions of the second lien
and, alternatively, on the basis of equitable subrogation. W find
the district court was correct on the contractual subrogation issue
so do not address the equitable issue.

Appel | ant acknowl edges that the second lien contained the
foll ow ng subrogation provision:

Lender shall be subrogated to any and all rights, superior

titles, liens and equities owned or clainmed by any owner or

hol der of any outstanding liens and debts, regardless of
whet her said liens or debt are acquired by assignnment or are
rel eased by the hol der thereof upon paynent.

Appel I ant cl ai ns, however, that these subrogation rights were
extingui shed by virtue of the forecl osure sal e through the doctrine
of nmerger. This argunent fails for at |least two reasons. First,
as the district court held, for nerger to apply, Appellant nust
prove, inter alia, intent to nerge and that nerger would not
di sadvantage the FDIC. There is no evidence of intent to nerge and
the FDIC would clearly be di sadvantaged by the operation of that

doctrine. Second, Texas courts have regul arly enforced contractua

subrogation rights follow ng foreclosure. See, e.qd., Means v.

United Fidelity Life Insurance Conpany, 550 S.W2d 302 (Tex. G v.

App. ElI Paso, 1977). In rebuttal, Appellant attenpts to

di stingui sh Means because in that case funds to pay the first lien



were advanced prior to foreclosure. W do not find that
distinction conpelling. Appellant does not explain why that fact
shoul d change the anal ysi s.

Appellant also contends that she is not bound by the
subrogation agreenent because, at the tinme the FD C sought to
enforce the agreenent, the FDIC was the owner of the property and
not a "lender". This argunent ignores the fact that the term
"' ender” inthe second lienis defined to nean Al liance Savi ngs and
Loan Association, the ancestor to the FD C The term does not
describe the relationship to the property but sinply identifies the
party in whose favor the subrogation rights run

AFFI RVED.



