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UNI TED STATES OF AMERI CA,
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Rl CHARD EARL FREENY,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 92- 3236( CR- H 89- 313))

(May 16, 1994)
Before DAVIS, JONES AND DUHE, Circuit Judges.
PER CURI AM !

Freeny chal |l enges the district court's dismissal of his § 2255
petition. Because we find that the district court erred in
di sm ssing Freeny's notion based on his claimthat he was denied
effective assistance of counsel, we vacate the district court's
order and remand for further proceedings.

| .
Richard E. Freeny, a federal prisoner, filed a 28 U S.C

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



8§ 2255 notion to vacate the district court's sentence i nposed after
he pled guilty to conspiracy to alter a vehicle identification
nunber and to possession with intent to knowingly sell a notor
vehicle with an altered identification nunber. Freeny did not
directly appeal his conviction and the district court denied his
Fed. R Cim P. Rule 35 notion to reduce his sentence.

Freeny asserted that the district court violated his due
process rights by: (1) failing to sentence him under the United
States Sentenci ng Conm ssion GQuidelines; (2) failing to notify him
of his right to appeal; (3) failing to resolve a factual dispute
rai sed at sentencing pursuant to Fed. R Cim P. 32(c)(3)(D; and
(4) illegally imposing a fine of $10,000 despite Freeny's
denonstration that he was unable to pay the fine.

Freeny also argued that he was entitled to relief due to
i neffective assistance of counsel. According to Freeny, his
attorney, Mchael Wallace, failed to notify the court that he
shoul d have been sentenced under the Sentencing Cuidelines and
failed to object at sentencing to the introduction of a
suppl enental victiminpact statenent. Freeny al so conpl ai ned t hat
Wal | ace failed to perfect an appeal and erroneously advi sed Freeny
that his only option to challenge his sentence was to file a Fed.
R Cim P. Rule 35 notion to correct or reduce sentence. The
district court granted the governnent's notion for sunmary j udgnent
and deni ed Freeny's 8§ 2255 noti on.

In this appeal Freeny argues that the district court abused

its discretion by denying his notion for 8§ 2255 relief and granting



the governnent's notion for summary judgnent. Freeny raises the
sane due process and i neffective assi stance of counsel argunents on
appeal. W consider Freeny's argunents bel ow
1.
A

Freeny argues first that his conspiracy of fense extended "into
and beyond the effective date of the Sentencing Reform Act," and
t hat he shoul d have been sentenced under the guidelines.

"[P]rovisions of the new sentencing |laws apply only if the
underlying offense was conmtted [on or] after Novenmber 1, 1987."
Hernandez v. Garrison, 916 F.2d 291, 294 (5th Gr. 1990). Freeny
asserts that he did not effectively withdraw from the conspiracy
until Septenber 13, 1989, the date he was indicted. However,
Freeny pled guilty to count one and counts 14 through 18 and none
of these counts involve conduct that occurred after Novenber 1,
1987. Thus, the sentencing court did not err in failing to apply
t he sentenci ng gui delines.

Freeny argues next that the facts alleged in the indictnent
did not enconpass the full extent of his crimnal activity. This
argunent is non-jurisdictional in nature. A valid qguilty plea
wai ves Freeny's right to challenge any non-jurisdictional defects
in the proceedings |leading to the conviction. United States v.
Smal | wood, 920 F.2d 1231, 1240 (5th Gr.), cert. denied, 111 S. C
2870 (1991). Because Freeny does not chall enge the vol untariness
of his guilty plea, this claimis wthout nerit.

B



Freeny argues next that the district court violated Rule
32(a)(2) by failing to inform him of his right to appeal the
sentence and of his right to proceed in forma pauperis on appeal.
The district court has no duty to advise a defendant who pl eads
guilty to an offense commtted prior to Novenber 1, 1987, of any
right of appeal. The revised rules requiring the district court to
notify a defendant of his right to appeal apply only to offenses
commtted after Novenber 1, 1987. Because the court was al so under
no obligation to inform Freeny of his right to appeal, the court
was not obligated to explain that he had the right to proceed |IFP
on appeal .

C.

Freeny asserts next that the district court violated Fed
R Cim P. 32(c)(3)(D) at the sentencing hearing because the court
failed to resolve a factual dispute concerning Freeny's | eadership
role in the offense and allowed the governnent to introduce
evi dence concerning the nonetary effect on the victins that was not
contained in his presentence report.

At the sentencing hearing, Freeny only objected to being
characterized as a |leader of a stolen car operation. The court
overrul ed Freeny's objection wi thout explanation. Freeny contends
that infailing to state reasons for its ruling, the district court
violated Rule 32's requirenent that the court "make a determ nation
as to the controverted matter." Fed. R Cim P. 32(c)(3)(D).

Freeny al so conpl ai ns that the governnent added i nformation to

the victiminpact statenment that presumably was not contained in



the presentence report. Freeny did not make a contenporaneous
objection to the added information. Freeny argues that the
governnent's failure to disclose the financial |oss information
prior to sentencing violated his due process and equal protection
rights.

Relief wunder 8§ 2255 is I|limted to "transgressions of
constitutional rights and for a narrowrange of injuries that could
not have been raised on direct appeal and would, if condoned,
result in a conplete mscarriage of justice." United States v.
Vaughn, 955 F.2d 367, 368 (5th Gr. 1992). "Nonconstitutiona
clains that could have been raised on direct appeal, but were not,
may not be asserted in a collateral proceeding.” |d.

Nei t her the | eadershi p-rol e issue nor the financial-loss issue
amount to constitutional violations and both coul d have been rai sed
on direct appeal. Freeny did not take a direct appeal, nor did he
raise the issue of his |eadership role or the governnent's use of
the victimfinancial loss information in his Rule 35 notion. Thus
Freeny cannot assert these argunents in a 8 2255 proceedi ng.

Freeny contends next that the district court erred by i nposi ng
a $10,000 fine during sentencing wthout making the findings
required by 18 U.S.C. § 3572(a)(1). The requirenents of § 3572 are
statutory in nature and effective only for crinmes commtted after
Oct ober 1987. 18 U.S.C. 8§ 3572 (editorial note); 18 U S.C. § 3551
(editorial notes). Thus, 8§ 3572 does not apply to Freeny's of fense
because this issue does not inplicate Freeny's constitutional

ri ghts and because it could have been rai sed on direct appeal. See



Vaughn, 955 F.2d at 368. Therefore, the $10,000 fine inposed by
the district court does not state a claimcogni zabl e under 8§ 2255.
E

Freeny asserts next that he received i neffective assi stance of
counsel because \all ace: (1) failed to investigate the
applicability of the sentencing guidelines and to notify the court
of "the proper sentencing schene"; (2) did not object to the
inclusion of false information at the sentencing hearing as
descri bed above; and (3) failed to object to the $10,000 fi ne.

Counsel 's assistance is ineffective if the defendant can show
that his performance was deficient and that this substandard
representation prejudiced the defense. Strickland v. Wshi ngton,
466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). |If the
defendant fails to denonstrate either prejudice or deficient
performance, the <court need not consider the other prong.
Strickland, 466 U.S. at 697.

Strickland applies to ineffective-assistance clainms arising
out of plea negotiations. H Il v. Lockhart, 474 U S. 52, 57-58,
106 S.Ct. 366, 88 L.Ed.2d 203 (1985). To satisfy the prejudice
requi renent, "the defendant nust show that there is a reasonable
probability that, but for counsel's errors, he would not have
pl eaded guilty and woul d have insisted on going to trial." 1d. at
59. Because the sentencing guidelines and 8 3572 did not apply to
Freeny, he was not prejudiced by his counsel's failure to argue
these issues to the district court. Mor eover, Freeny does not

argue that he would have insisted on going to trial but for the



$10,000 fine and therefore cannot make out an ineffective
assi stance of counsel claimunder Strickland on this basis.

Finally, Freeny asserts that he received ineffective
assi stance of counsel because Wallace failed to file a notice of
appeal despite Freeny's request that he do so.

"[A] petitioner is entitled to [habeas relief] if he directed
his attorney to take an appeal and his attorney disregarded those
instructions.” Norris v. Wainwight, 588 F.2d 130, 134 (5th Gr.),
cert. denied, 444 U S. 846 (1979). The Strickland v. Wshi ngt on?
i neffective assistance of counsel analysis does not apply when
there has been a conplete denial of any assistance of appellate
counsel. Sharp v. Puckett, 930 F.2d 450, 451-52 (5th Gr. 1991)
(citing Penson v. Chio, 488 U.S. 75, 109 S.Ct. 346, 102 L. Ed. 2d 300
(1988)). In other words, "[i]f a petitioner can prove that the
i neffective assistance of counsel denied himthe right to appeal,
then he need not further establish--as a prerequisite to habeas
relief--that he had sone chance of success on appeal."” United
States v. Gpson, 985 F.2d 212, 215 (5th Gr. 1991). In such
cases, prejudice is presuned and neither the Strickland analysis
nor the harm ess-error analysis is appropriate. Sharp, 930 F. 2d at
452.

Wal |l ace filed an affidavit stating that he notified Freeny
that he could file an appeal, but that he advised Freeny that an
appeal woul d be frivol ous and woul d underm ne an attenpt to reduce

his sentence by a Rule 35 notion. According to Wall ace, Freeny

2 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).
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"acknow edged" this advice and chose to pursue a Rul e 35 notion "as
the better course of action.” Conversely, Freeny filed an
affidavit stating that he requested Wallace to file an appeal, but
that Wal |l ace advi sed himthat he had no right of appeal because he
pled guilty and that his only option was a Rule 35 notion to reduce
hi s sentence.

The district court found that Freeny nmade inconsistent
assertions that Wallace failed to notify himof his right to appeal
and that Wallace failed to file an appeal. The court found that
Freeny waived his right of appeal "[bJased on Freeny's own
allegations and in |ight of Wallace's affidavit stating that he did
inform Freeny that an appeal of the sentence could be taken and
that Freeny did not specifically request Wallace to file an
appeal . "

Freeny asserts that the district court msunderstood his
argunent and msinterpreted his affidavit. He contends that he
told Wall ace to file an appeal, but that Wallace advised hi mthat
he could not file an appeal because he pled guilty. Freeny argues
that Wallace's erroneous advice regarding his right to file an
appeal anobunts to a conplete denial of appellate assistance of
counsel and does not conflict with his claimthat Wallace failed to
file an appeal upon his request. W agree that the district court
did not fully consider Freeny's argunent and msinterpreted
Freeny's affidavit as internally inconsistent. This being the
case, Freeny's affidavit and Wall ace's affidavit present a factual

conflict. "Wth regard to resolution of factual issues in a



Section 2255 case, this Court has held that contested fact issues
ordinarily may not be decided on affidavits alone, unless the
affidavits are supported by other evidence in the record.” United
States v. Hughes, 635 F.2d 449, 451 (5th GCr. 1981). Ther ef or e,
we find it necessary to vacate the order dism ssing Freeny's 8§ 2255
notion and remand so that the district court can resol ve whether
Freeny's defense counsel advised himhe had no right of appeal.
For the foregoing reason, the district court's order
di sm ssing Freeny's § 2255 notion is

VACATED and this matter is REMANDED for further proceedings.



